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The Metropolitan Bank and The 
Shoe and Leather Bank^ 

Respondents, 
affainst 

Henry H. Van Dyck, as Superin-| 
tendent of the Banking Depart-' 
ment, 

Appellant. 



STATERIENT OF CASE. 

The above defendant is, and has for several years past, been 
the Superintendent of the Banking Department of this State. 
The above plaintiffs, the Metropolitan Bank and the Shoe and 
Leather Bank, are corporations, or bodies corporate, formed for 
the purpose of transacting the general business of banking in 
this State, under the general banking law thereof, and each 
located and doing business in the city of New York. The cer- 
tificate of association for the purpose aforesaid, of tlie plaintiff, 
the Metropolitan Bank, was duly filed under said general bank- 
ing law, in the ofliee of the Superintendent of the Banking De- 
partment, on the 10th day of April, 1851, and the certificate of 
the plaintiff, the Shoe and Leather Bank, was filed in the same 
office, on the 30th day of December, 1852. On said 10th 
day of April, 1851, the plaintiff, the Metropolitan Bank depo- 
sited in the office of the said Superintendent, the sum of one 
hundred thousand dollars in the public stocks of this State, or 
of the United States, and on 25th December, 1852, the plain- 



tiff, the Shoe and Leather Bank, deposited in said office, the 
same sum of one hundred thousand dollars, in the public stocks 
of this State, or of the United States, and each of said plaintiffs 
fully complied with all the provisions of the law relative to 
making such deposit with said Superintendent, and upon such 
deposit being made, the Superintendent issued to each of the 
above plaintiffs, an equal amount of circulating notes of dif- 
ferent denominations, registered and countersigned in the office 
of the said Superintendent. That notes so issued, countersigned 
and registered, in the office of the said Superintendent, have 
been issued and circulated by these plaintiffs, and a large 
amount thereof is now in circulation, all of said notes being 
"made payable on demand without interest. 

On the 26th day of March, 1864, during the usual hours 
of business, between the hours of ten and three o'clock, at the 
places where such notes were made payable, in the city of New 
York, one D. Valentine then being the owner knd holder of one 
bill or note above described, issued by each of the above plain- 
tiffs, and each of said notes being of the denomination of ten 
dollars, and one of them issued by the plaintiff, the Metropol- 
itan Bank, and one by the plaintiff, the Shoe and Leather Bank, 
presented the note so issued by the Shoe and Leather Bank, to 
the said bank, and also presented the note so issued by the 
Metropolitan Bank, to such bank, and demanded from each of 
said plaintiffs that it should redeem the bill so issued by it and 
demanded that such redemption should be, and payment be 
made in the gold or silver coin of tlie United States of America. 
That each of said plaintiffs refused to pay or redeem the note so 
issued by it, in gold or silver coin of the United States, but each 
tendered said Valentine a note of the denomination of ten dol- 
lars, issued by the Secretary of the Treasury, upon the credit of 
the United States, under and by virtue of tlie act of Congress of 
the United States, entitled " An act to authorize the issue of 
United States notes and for the redemption or funding thereof, 
and for funding the floating debt of the United States," ap- 
proved February 25th, 1862, as and for a legal redemption of 
the circulating notes respectively issued by each of tlie above 
plaintiffs, and then held and presented by Valentine. That he, 
said Valentine, refused to accept the said notes so tendered him 



by plaintiffs as a legal redemption of the circulating notes so 
issued by plaintiffs and held by Yalentine, and he therefore on 
the same day caused each of said notes to be, and each of them 
was duly protested under his seal of office, in the usual manner, 
by David W. Price, a notary public duly admitted and sworn, 
and dwelling in the city of New York, and each of such pro- 
tests contained a statement that the demand of payment was 
tbat it should be made in the gold or silver coin of the United 
States, and contained the further statement that such demand 
was refused, but an offer and tender was made of payment in 
United States treasury notes, known as legal tender notes. 
That the said notes so protested, together with the protest 
thereof, were received and filed in the office of the Superin- 
tendent of the Banking Department, on the first day of April, 
1863. That the above defendant, as Superintendent as afore- 
said, upon the receipt and filing of the said notes and protests 
in his office, did forthwith give notice in writing to each of the 
makers of the said notes, being these plaintiffs, to pay the same. 
Plaintiffs are therefore apprehensive that said defendant will, 
upon an omission by plaintiffs, or either of them, for fifteen days 
after the receipt of said notice, to pay the said notes or either of 
them in gold or silver coin of the United States of America, give 
notice in the state-paper, that all the circulating notes issued by 
these plaintiffs, or by the one who shall fail to pay as aforesaid, will 
be redeemed out of the stocks or trust funds in the hands of said 
Superintendant, belonging to these plaintiffs, or to the one who, 
as aforesaid, should omit to pay in the said gold or silver coin ; 
and that in order to redeem such notes, the said Superintendent 
will proceed to sell the said stocks or trust funds now in his 
hands and belonging to the above plaintiffs ; and that he will 
take such proceedings on the ground that plaintiffs have failed, 
upon lawful demand to redeem their circulating notes in the 
lawful money of the United States. The plaintiffs and defend- 
ant have therefore agreed upon the foregoing case, and upon 
the same, the parties to this controversy, submit to the court 
the questions: 

Whether the aforesaid act of Congress, approved February 25, 
1862, is constitutional and valid, and also, whether the reftisal 
of the plaintiffs to redeem their said notes so issued by them, 



6 

upon demand, in the gold or silver coin of the United States, 
and their oflfer to redeem their said notes in the notes of equal 
denominations issued as aforesaid, by authority of Congress, was 
a failure or refusal to redeem their notes in the lawful money of 
the United States. 

If the court be of the opinion that the said act is constitutional, 
and that plaintiffs offered to redeem their notes in the lawful 
money of the United States, then judgment is to be entered re- 
straining the defendant, as Superintendent, from taking any fur- 
ther steps towards redeeming any of the notes of plaintiffs, in 
cases where plaintiffs have offered to redeem in the legal tender 
notes of the United States ; and that he be restrained from tak- 
ing any steps towards the sale of the stocks or trust funds in his 
hands belonging to these plaintiffs, upon facts similar to the 
foregoing. But if on the contrary, the court be of the opinion, 
that the said act of Congress is unconstitutional, and that a re- 
fusal to redeem in the gold or silver coin of the United States, 
is a refusal to redeem in the lawful money of the United States, 
then a judgment is to be entered dismissing the complaint of the 
plaintiffs. 

And the parties herein mutually pray for the judgment of 
this court herein. 

W. A. KissAK, Cashier. 

Geo. J. Seney, Cashier. 

H. H. Yan Dyck, Supt., &c. 

Upon the foregoing statement, which was agreed upon by the 
respective parties to this action, an argument was had before the 
Supreme Court, at General Term, in the Third District, an J 
judgment rendered in favour of the plaintiffs, decreeing that 
the act of Congress mentioned and described in this case, ap- 
proved February 26th, 1862, is constitutional and valid ; that a 
tender made in treasury notes issued by virtue, and in pursuance 
of said act, is a good and legal tender for all debts mentioned 
therein ; that the tender made by the plaintiffs to redeem their 
circulating notes, was a tender and offer to redeem their said 
. notes in the lawful money of the United States, and enj.oining 
the defendant from taking any further steps towards redeeming 
any of the circulating notes issued by the above plaintiffs. 



wherein the plaintiffs have tendered and offered to redeem their 
said notefi in the said treasury' notes, and also from taking any 
steps whatever towards the sale of the stocks or trust funds in 
his hands belonging to the plaintiffs, by reason of the notices of 
protest filed in his office and referred to in this case. 
From this judgment the defendant appealed. 




ARGUMENT 



OF 



J. V. W. DOTY, Esq., 

*0f Counsel for Appellant, 



Mr. Doty said : 

If the Court please, the case presented to the Court 
for consideration, is one wliich has been agreed upon under 
the provisions of the Code of Procedure, between the 
Metropolitan Bank and the Shoe and Leather Bank on one 
side, and Henry H. Van Dyck, as superintendent of the bank- 
ing department of this State, on the other. 

It would be well to say, perhaps, that in the first district a 
mandamus had been issued to compel Mr. Van Dyck, as said 
superintendent, to proceed to sell the securities of certain other 
banks of this State not represented upon the record, and that 
pending tlie agreement and decision in those cases, this case 
was agreed upon. It perhaps presents the whole question at 
issue ; and the mandamus cases have been suspended for the 
time being, awaiting the result herein. 

It appears from this case, that these institutions were char- 
tered and doing business under the general banking law of this 
State ; that they had issued their bills, having given the 
securities required by law ; that the notes which they had 
issued as money were duly presented at their respective places 
of business for payment, and payment was refused ; or payment 
was demanded in gold or silver coin, and they oflfered to re- 
deem the same in legal tender notes, which were refused. 

This case was not argued in the Court below, as I under- 
stand ; nor was any written opinion given by the judges who 
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decided it. I therefore appear in this matter without having 
heard from the learned judges who assented to the decision 
upon which this appeal is founded, or from the counsel who re- 
presented the respective parties in the Court below, anything to 
indicate upon what principle the banks base their right to re- 
deem their bills issued as money in legal tender notes. I am 
therefore thrown entirely upon my own views in opening 
this case before the highest Court of the State, in the first 
instance — a circumstance which seldom occurs in legal pro- 
ceedings. 

I do not appear in the case of Meyer vs. Boosevelt^ and have 
never taken any part in it ; neither have I claimed, nor do I 
claim, that legal tender notes are absolutely void, nor that such 
a conclusion is necessary to be arrived at, in order to shield the 
banks from their obligations to redeem their bills in specie. 

The points which apply directly to the banks will be found 
at page eighteen of our brief. My learned associate, who ap- 
peared in the Roosevelt case, is fully prepared to argue t^e 
main question ; and while it is true that, should this Court come 
to the conclusion that legal tender notes are not constitutional 
and valid, it meets my case ; still, I insist that should a contrary 
conclusion be arrived it, it cannot be held that the banks are 
entitled to redeem their notes in anything but specie. 

My first point is, that the banks of this State are the creatures 
of the Constitution and laws thereof, and in no manner depend- 
ing upon or affected by the laws of the general government, as 
moneyed corporations ; so far at least as their privileges or 
duties are concerned, it must be conceded that the States have 
the power, and have long exercised it, of creating banks, and 
that such banks when created are amenable only to the laws of 
the respective States. I suppose that this general proposition 
will not be denied. 

I have been unable to find anything tending to show that 
Congress has ever interfered with the States in the creation and 
conduct of the banking institutions within the States, they 
having their being by virtue of the laws of the States. 

The superintendent of the banking department of this State, 
in his annual report to the Legislature of 1861, says : 

'* For more than three-fourths of a century, the States have 
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exercised exclusive jurisdiction over the banking institutions of 
their creetion, and it is hardly to be expected that they will re- 
linquish it now." Mr. President Van Buren, in his message to 
the Special Session of Congress for 1S37, says: 

" Banks properly established and conducted, are highly 
useful to the business of the country, and doubtless will con- 
tinue to exist in the States so long as they conform to their 
laws and are found to be safe and beneficial. How they should 
be created, what privileges they should enjoy ; under what 
responsibilities they should act, and to what restrictions they 
should be subject, are questions which, as I observed upon a 
previous occasion, belong to the States to decide. Upon their 
rights, or the exercise of them, the general government can 
have no motive to encroach. Its duty to them is well per- 
formed when it refrains from legislating for their special bene- 
fit, because such legislation would violate the spirit of the 
constitution." "I cannot" — 

says he — 



'^ doubt that upon this, as upon similar occasions, the federal 
government will find its agency most condusive to the security 
and happiness of the people when limited to the exercise of its 
conceded powers." 

And I repeat, there can be nothing found as authority or 
precedent that the General Government has ever undertaken to 
exercise jurisdiction of the banks of the diflFerent States. . I shall, 
therefore, leave this branch of the subject, believing that the 
mere statement of the proposition is suflScient to establish its 
truth and soundness. 

Starting, then, upon the discussion of this subject with the 
truth of the first proposition fully established, let us examine 
what the law of the State of New York is in relation to banks. 

The Constitution of this State declares that " Ihe Legislature 
shall have no power to pass any act granting any special cliar- 
ter for banking purposes, but corporations or associations may 
be formed for such purposes under general laws;" tliat '' tlie 
Legislature 8])all have no power to pass any laws sanctioning, 
directly or indirectly, the suspension of specie payments by any 
person, association, or corporation issuing bank notes of any de- 
scription;" that " the Legislature 'shall provide by law for the 
registry of all bills or notes issued or put in circulation as 
money, and shall require ample security for the redemption of 
the same in specie." 



V 
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Kow, I do not intend at this time to enter into a discussion 
of States' rights ; but I will say, and all must agree, that there 
are such things as rights of the States ; and if the people of the 
State of New York had a right to create the Constitution of 
1846, they had the same right to insert the provisions just 
quoted therein. Wherefore, having those rights, there is 
no power under heaven that can take it from tliem, or enforce 
any conflicting law which shall efl'ectually and practically over- 
throw the purpose for which these provisions were inserted in 
the fundamental law of this gi'eat State. 

There were causes why the Convention of 1846 threw around 
the people the protecting fold of Constitutional Law upon the 
subject of banking. Every member of this Court is conversant 
with those reasons. The history of banking within this State, 
from the time of the creation of tlie first bank within its borders 
down to the present time, presents a continual controversy be- 
tween the banks on one side and the People on the other, 
attempting to shield themselves, through the Legislature and 
the Courts, from their aggressions, but mostly in vain. 

The. acts, of the Legislature and the decisions of the Courts 
were alike ineffectual in accomplishing the desired end, until 
at last it was supposed that the Constitution had fixed forever 
the rights of both ; but we are here to-day attempting, through 
the Courts, to compel these monied corporations to fulfil their 
obligations. 

In an act passed by our Legislature, I believe, in 1851, pur- 
suant to the requirement of the Constitution, the words " lawful 
money of the United States" were most unfortuanately used ; 
and here is the hope of the banks centered in this controversy. 

Notwithstanding the words of the Constitution — notwithstand- 
ing the fact, that at the time the words "lawful money of the 
United States" were used in the statute, such money, of neces- 
sity, must have meant specie, and when the only ''lawful 
money of the United States" was specie — still, these banks now 
insist that they have a right to redeem their bills in paper 
money not of more than half the value of specie in the money 
market 

It must be admitted that at the time the words " lawful 
money of the United States" were used, as before stated, specie 
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was the only lawful money of the land, and that at that time it 
could not liave been supposed that legal tender notes would 
ever have an existence. The Legislature must have used the 
words to represent specie alone ; such being the intention, the 
Court is bound thus to hold in order to give effect to the 
statute. 

The Legislature, according to the provisions of the Constitu- 
tion, had no right to pass a law giving the banks the right to 
redeem their bills in paper money, nor in any money other than 
specie ; and having used the words " lawful mon-ey of the 
United States" at the time, and in the manner it did, the Court 
will (according to the most familiar and long-established rules 
of construction of statutes) hold that the words mean specie. 

Besides, the same kind of money that was regarded as the 
"lawful money of the United States" in 1846 and 1851 is still 
the only standard currency known to the law and to the Fed- 
eral Constitution. ^ 

As I said in tlie beginning, I do not undertake to maintain 
that legal tender notes are absolutelj^ void. I do not consider 
such a conclusion necessary for the purposes of this action. I 
have attempted to show to this Court, by the points I have 
made in my brief, and I now shall attempt to show that these 
notes are not specie, nor equal to it, and that the banks of this 
State have no right to redeem their bills in anything but 
specie, or at least not in that which is of less value. 

Legal tender notes (even admitting their constitutionality,) are 
not regarded by the Government, and in fact are not, equiva- 
lent to specie. Gold and silver have a value, and are avail- 
able throughout the world as bullion, and the additional value 
given to it by assaying and coining is to equalize its purity, 
and fix the size and weight of the .coin, and equalize their 
value. The power to do this is expressly given to Congress 
under the the provision of the Constitution, " to coin money, 
&c." Not so with legal tender notes ; the value of these con- 
sists — not in the material either as to size or quality — but in 
the abihty and willingness of the Government to redeem the 
same at some future time. 

^e know that the only real value that these legal tender 
liotes have, is given to them by Congress. We likewise know 
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that it is different with gold and silver : yet I will not stop to 
argne this point — (although one of the Judges of the Seventh 
District has done so,) as to the relative value of gold and silver 
— as compared with the paper out of which legal tender notes 
are stamped — for they are not coined. At the present time, 
those in New York who have over forty ounces of silver, are 
certainly made acquainted with the fact that it has an intrinsic 
value, although not coined into money. • 

Again : — These notes were made payable at the Treasury of 
the United States. Payable in what ? I ask. In what did Con- 
gress intend they should be paid? Those who made the law 
under and by virtue of which legal tender notes were created, 
must have considered that there was something in existence 
with which to pay these notes : and what was it — if not the 
gold and silver which was still looked upon as the lawful 
money of the United States ? I have faith enough in this 
Government to believe that every Treasury note issued by it 
will at some time be redeemed, and if redeemed, it must be in 
gold and silver coin. These notes are also made exchangeable 
for United States six per cent, twenty years bonds, redeemable 
at the pleasure of the United States after five years. I ask — 
could the Government at the end of five years redeem these 
bonds with legal tender notes, or does it thus intend to redeem 
them? 

Suppose you take these legal tender notes and convert them 
into bonds : keep the bonds until the end of five years ; it then 
becomes the pleasure of the Government to redeem their 
bonds : could the redemption be made in legal tender notes ? 
Did they who framed the law intend that this should be its 
practical operation 1 and if not (as must be apparent) why are 
the Courts asked to give these legal tender notes a value beyond 
that which Congress intended they should have ? Neither the 
interest on the public debt nor duties on imports can be paid 
with legal tender notes — why is this, if they are equal to 
specie in the eye of the law by which they are created ? 

The Court must see, I think, that these notes are not equiva- 
lent to specie, and that Congress never intended they should be. 
Suppose that the Legislature of this State, at its last session, 
had passed an act giving the banks a right to redeem their bills 
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in legal tender notes, would not such an act have been void ? 
Or, suppose that it had passed an act granting banking privi- 
leges without fii*8t requiring security to redeem their bills in 
specie, and allowing them to redeem their bills in legal tender 
notes — would not such an act have baen in violation of both 
the letter and spirit of the Constitution ? And if the Legisla- 
ture of this State could not constitutionally have granted such 
privileges to banking institutions in this State, how can Con- 
gress or the Courts do so ? 

I suppose that an individual or association must now comply 
with all the requirements of the laws and Constitution of this 
State, before banking privileges can be bestowed upon them. 
Can this Court say otherwise ? Has it such power? And if so, 
by what authority ? Admitting that such preliminary steps 
must be taken, how inconsistent to say that after all this care 
to protect the People, the banks may disregard their obligations 
with impunity. 

But time will not permit me to dwell here : I must pass 
to another proposition. By the act creating them, these notes 
are made legal tender for the payment of all debts public and 
private : is the redemption of their bills by a bank the payment 
of a debt within the literal meaning of the term? I have 
shown that a bank can only become such by complying with 
the Constitution and the law. They are allowed to circulate 
notes as money, upon condition that they will redeem the same 
upon demand in specie. The relation of debtor and creditor 
does not exist between the bill holders and the banks issuing 
the bills : a bill-holder gives no credit to the bank in receiving 
its bills, but relies, and has a legal right to rely upon the 
securities pledged for their redemption against loss with the 
superintendent. 

The bill holder has the constitutional right to demand of the 
bank its redemption in specie : upon this condition alone was 
the bank allowed to issue the bill, and upon this guaranty the 
holder received it: certainly, it will not be said that a legal- 
tender note is an equivalent to specie. 

As I understand, you may not have an action against a bank 
for the amount of its bills upon a refusal by it to redeem 
the same, but must apply to the superintendent for the sale of 
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the* securities pledged for the redemption of its bills with him. 
The bills issued by a bank are certainly not a debt, such as 
one contracted for the rent of a banking house, the payments of 
its clerks, &c. For a debt of this kind you might have an 
action, but could not require the sale of its securities as upon 
the refusal to redeem its bills in specie. 

The Court is undoubtedly aware that for the last two years or 
or more, throughout the country, (but more particularly in the 
city of New York) — there has been a most unprecedented 
demand for the precious metals. Wall street has been crowded 
with those seeking to speculate in them ; and also by those 
whose necessities demanded their use. Notwithstanding the 
abundance of legal-tender notes, the great money market of 
these States has only looked upon gold and silver as the stand- 
ard currency of the land. 

The Superintendent of the Banking Department of this State 
in his report for 1863, says : — 

" The most important event in the financial history of the last 
fiscal year has been, the suspension of specie payments by tlie 
banks of this and other States : this occurrence dates from De- 
cember 28th, 1861, at which time the annual report from this de- 
partment had already passed through tlie press, thus precluding 
allusion to the subj ect. To whatever causes such suspension ihay 
be attributable, the event is one of serious amount to the whole 
community : conversion of a paper currency into gold and 
silver, at the will of the holder, is the elementary attribute 
through which alone its existence can be tolerated. The evils 
resulting from an irredeemable paper currency are so generally 
understood and conceded, as to need no special elucidation. 
The laws of this State bearing upon the subject are of such un- 
mitigated severity, that where the demand for payment in coin 
is persistently enforced, the banks have no alternative but com- 
pliance, or the relinquishment of banking privileges. In view 
of the immunity granted to the banks by the legislature, after 
the suspension of specie payments in 1837, the framers of 
the present Constitution embodied therein the following clause : 
' The Legislature shall have no power to pass any law 
sanctioning in any manner, directly or indirectly, tlie suspension 
of specie payments by any person, association or corporation 
issuing bank notes of any description.' It is obvious therefore, 
that under the unrestricted operations of the laws of this State, 
an irredeemable paper currency cannot be maintained. It is 
true J the community might waive for a short period the payment 
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of coin^ if there was no extensive demand for the precious 
metals. Such was the case during the partial suspension of 
1857, which 'being the result of a partial monetary spasm, 
lasted only three or four months, and therefore invalidates tlie 
position that there could be continued suspension of specie 
payments by the banks of this State.'^ 

It is well known that there is at this present time an exten- 
sive demand for the precious metals, unparalleled in the history 
of this government. 

Either the banks of this State, or those holding their bills 
issued as money, must be subjected to loss at the present time 
in the use of such bills as money. 

Specie alone represents — as it has ever done— the standard 
by which the value of all securities is measured. By tins 
standard, the bills of the banks of this State are not equal to 
specie by nearly one-half at the present time. In issuing such 
bills, the banks undertook to give back their equivalent, in fact 
and not in name. In fact, the bills were only to represent a 
dollar, and to be used as such. The bills are of no intrinsic 
value, nor were they intended to be. They were to be re- 
deemed in specie, on demand. In doing this now, the banks 
are subjected to no loss in fact ; because they are doing no more 
than they have undertaken to do, and for whicb they have re- 
ceived an equivalent in special privileges granted them. There- 
fore, when I say that the banks are subjected to no loss by 
redeeming their bills, I only mean to say that, by being thus 
compelled to comply with the terms of their organization, they 
would not be permitted to make some fifty per cent, upon the 
non-redemption of their own bills ; or, in other words, by re- 
deeming them in legal tender notes, which are not of greater 
value than the bills of the banks upon record. 

For the last two yeara or more, the banks have been realizing 
large amounts of profits by a neglect and refusal to redeem 
their bills in specie ; whilst those who were possessed of their 
bills, and were compelled to use specie, and to procure it by 
purchase in the market with these bills, have been subjected 
to a corresponding loss. It was because of these facts, that 
these suits were first instituted, and not from any desire to im- 
pair the value of legal tender notes. 
3 
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Clients of mine being necessarily compelled to use specie, 
mnst either procure it for th^ bills of these banks which they 
held, or they must purchase it in the market at a preniinm 
ranging from thirty to seventy per cent. They were compelled 
to do one or the other. Specie must be had ; neither the bills of 
the banks or legal tender notes wonld answer the purpose ; the 
Government would not receive the paper money of either its 
own make or that of the banks in payment of duties. For the 
purprses of travel in a great commercial Republic like ours, 
immense amounts of specie must be had ; coin alone is available 
throughout the civilized world. 

In regard to the constitutional power of Congress to make 
anything but gold and silver a legal tender in payment of 
ordinary debts, there is a great doubt. Xever before has such 
a right been claimed, or, at least, never exercised. Eminent 
jurists held it to be a monstrous and unwarranted assumption 
of power ; while those who admit such right, do so principally 
upon the ground of right. The Courts in the first judicial dis- 
trict of this Slate have decided these legal tender notes invalid. 
Their decision amounts to this: in this seventh district a con- 
trary conclusion was arrived at ; while the Court before whom 
this immediate case was brought, gave no written opinion — 
merely rendering a decision in order that the question might 
be at once brought before this Court. The question therefore 
is a new one, and upon which there is no binding decision. 
What has been said and done before the Courts thus far, shows 
that great doubt and perplexity exists on all sides, in regard to 
the power of Congress to make legal tender notes a legal tender 
for ordinary debts. The redemption of its notes by a bank 
must certainly be held not an ordinary debt ; and the Courts 
should not give to legal tender notes greater latitude and eflfect 
than Congress intended, nor than is absolutely necessary, should 
it come to the conclusion that they are valid for any purpose. 
' But it must be apparent that Congress never intended to 
make them, and did not make them equal to specie — for the 
very act creating them shows that. And I ask the Court to con- 
sider well, before it says that the banks of this State — which 
are dependent upon and governed by the laws thereof — shall 
be permitted to redeem their bills in paper — a kind of money 
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which, until within a recent period, was entirely unknown to , 
the law, and which could not have, in any manner, been con- 
templated in the contract creating banks. 

If the necessities of this Government are such that the exer- 
cise of so doubtful a prerogative shall be deemed necessary to 
maintain it, let it be done with care and moderation, and not 
go beyond the point where such necessity ends. There can be 
no necessity for breaking down the laws of this State, in order 
to sustain those of the general government. Should the Court 
hold that Congress has a right to make paper money of such a 
character as to allow our banks to redeem their bills with it, 
it does virtually break down and invalidate the laws and con- 
stitution of this State. And more than that, it says to the 
people of this State : " that which you have taken as money by 
virtue of the laws of this State, as being equal to gold and 
silver, and which is now of not more than half the value of 
gold and silver, you shall not enforce the payment of, against 
those from whom you received it; but you shall take our paper 
money, although it has no greater value than that which you 
have of your own banks in redemption of it." 

But, both the Constitution and laws of the State and the 
General Government, may be sustained and promoted by a 
fair, impartial, and determined course on the part of the Judi. 
ciary, unbiased by any of the trifles which surround us ; deter- 
mined to sustain the Constitutions of both, and thereby maintain 
the rights and interests of both. 

I must here quote again from the report of the Superintend- 
ent for 1862. He says: 

*"At this peculiar juncture in public affairs, parties and 
individuals feel a willingness to strengthen the hands of the 
National Administration ; measures that would arouse the most 
determined resistance in times of peace, are now acquiesced 
in — if not applauded. But there must be a limit to encroach- 
ments upon constitutional rights ; if we would preburve tl e^ 
constituent elements of our present form of government. In- 
stead of departing more widely from Constitutional principles, 
it becomes us rather to lay to heart and practice the beneiicent 
counsel of the patriot Jackson; who says: "Nor is our Gov- 
ernment to be maintained — or our Union preserved — by inva- 
sions of the rights and powers of the several States. In thus 
attempting to make our General Government strong, we make 
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it weak ; its true strength consists in leaving individuals and 
States as much as possible to themselves; in making itself 
felt — not in its power — but, in its beneficence ; not in its con-' 
trol — but, in its protection ; not in bending the States more 
closely to the centre — but, in leaving each to move in its 
proper orbit." 

I submit the following propositions, which I have drawn up 
with some care, and which, I think, embody the principal 
point at issue in the case immediately under discussion : 

Ist. The banks of a State are Subject to and bound by the 
laws of the State creating them. 

2d. The General Government has no power to interfere with, 
or to control the banks of a State when created, or to change 
their rights or obligations under the State law and Con- 
stitution. 

3d. That the Constitution of the State of New York, having 
declared that all banks should redeem their notes — circulated 
as money — in specie, and should file security for such purpose; 
neither the Legislature nor the Courts can change this require- 
ment, but are bound to enforce it. 

4th. That legal tender notes are not specie — within the plain 
meaning and intent of the Constitution and laws of this State ; 
nor equivalent thereto ; and that an oflfer by a bank to redeem 
its notes with, legal tender notes, is not a compliance with the 
terms upon which it is permitted to exercise banking privileges 
within this State. 

5th. That the redemption of their notes by banks of this 
State, is not the payment of a debt within the meaning and in- 
tent of Congress authorizing the issuing of legal tender notes, 
and making them a legal tender for all debts, public and pri • 

vate. 

6th. That legal tender notes are not regarded by Congress as 
equal to specie, and are not so in fact. 
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7th. That the General Government has no right to demand, 
nor interest in demanding, that the banks of this State be per- 
mitted to redeem their notes in legal tender notes, nor in any- 
thing of less value than specie. 

And let me say, that upon the last proposition I think the 
Court must agree with me. I am unable to see how the Gen- 
eral Government is to be affected, or its rights or securities 
changed, by a decision of this Court holding the banks of this 
State to a strict compliance with the obligations which they 
have entered into with the People under and by virtue of the 
laws and Constitution of this State, and which obligations 
they have undertaken and given security to perform, and, have 
realized the benefit of on their part. In this connection allow 
me to say, that I am fully aware of the terrible calamity which 
now rests upon this Government, and how needful it is that 
every arm of the Government should be strengthened rather 
than weakened in its defence and protection from the impend- 
ing danger that surrounds it. I hold that no man, community, 
or State has a right to do that, which shall even seem to em- 
barrass the Government in its hour of need. 

But the controversy here is not between the State and the 
General Government, however much the banks, and those who 
represent them, may desire to have it thus appear. Neither 
my clients nor myself are liable to the imputation of attempting 
to impair the securities of the General Government. We take 
the securities for what they are, and for what Congress intended 
they should be. . What Congress might have done, is not the 
question : the question is — what has it done ? 

Have not the people of this State as just a right to demand 
that the bills of the banks of this State be redeemed in gold 
and silver, as have the banks to insist that they be allowed to 
redeem in legal tender notes? Whichever is successful, will 
not impair the value of legal tender notes — nor take from the 
treasury one dollar. 

If the General Government can create legal tender notes and 
make them available for all its purposes, it can make no differ- 
ence to it whether the people or the banks of this State are in 
possession of the gold and silver coin, which we claim should be 
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used by the banks to redeem their bills. The banks of this 
State hold millions of the Public Debt, the interest upon which 
is to be paid in specie by the Government. The Government 
is to receive duties on imports in specie ; thus Congress has 
provided the means by which to pay the interest on the public 
debt. 

The People and not the banks are to pay these duties ; so, 
that should the Court hold that the banks may redeem their 
bills circulated as money, in paper money, it leaves the People 
without the means of obtaining coin ; except by purchase in the 
market, at a premium fixed by these monied corporations them- 
selves — such purchase, perhaps to be made with the bills of 
those banks now refusing to redeem in specie. 

Should the Court hold that the banks can redeem their own 
bills in legal tender notes, such decision at the same time gives 
the banks legal power to fix their own price on specie. For 
the banks control. Wall street is " King" — and not " cotton" 
in this matter. 

The Legislature, at its last session, was unable, or at least did 
not, stop the speculation in gold. Let the Court now say that 
the banks have no need for specie to redeem their bills, and it 
becomes an article of merchandise in their hands. 

My eighth proposition is, that the right to redeem their notes 
in a currency of less value than gold and silver, is an assomp 
tion on the part of the banks, directly in opposition to the in- 
tention of the law, requiring them to file security to redeem 
their bills in specie, and wholly unwarranted, and a fraud upon 
the People who have received their bills, as being equal in 
value to gold and silver coin. 

I have thus gone hastily over the points I have made in this 
case. I am well aware of the magnitude and importance of the 
matter at issue before the Court. I have not attempted to 
grapple with the great constitutional questions which are pre* 
sented in the Roosevelt case, and which is to be argued imme- 
diately after this shall be closed. That there is a wide distinc- 
tion between the two cases I have always believed, and I hope 
the Court will not permit the two to become so connected that 
it shall fail to have that distinction ever before it. 

Let me say, in conclusion, that in deciding this case, the 
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Coart is bound to look at the interests of the People of this 
State, with the same regard for their rights at this time, as if the 
Government was not involved in the terrible war which is 
upon us. The laws are not changed ; the rights of the 
people are unchanged ; banking institutions are the same to- 
day as they were before the rebellion ; their rights and their 
obligations to the State and People remain the same. 

And what right lias the Court to change the law or the Con- 
stitution at this time more than at any other '{ Neither the 
statutes nor the Constitution has lodged any such discretion in 
the Court. There can be no mistake, no ambiguity about the 
law. Every word is plainly written, and every sentence has 
an unmistakable meaning. The edict has gone forth. " The 
banks shall redeem their bills issued as money in specie,'' and 
no power under heaven, but the People of this State, has the 
legal right to change it. Why should the banks be permitted 
to break their obligations 1 Individual debts or contracts are 
held inviolate. Neither " war, pestilence, nor famine," will ab- 
solve individuals from the performance of all their obligations 
to the State and Government. 

This Court-is sitting here to-day under and by virtue of State 
laws, and the question before it to decide really depends upon 
State laws for its solution. The whole question is one of dollars 
and cents between the People and the banks of this State ; and 
eyery word which will be uttered in regard to the great ques- 
tions of State and the powers of the general Government will 
be really foreign to the issue. Patriotism on the part of monied 
institutions is, indeed, a new thing in the history of mankind. 
But it will be found that every dollar the banks have loaned 
the general Government has been at a rate of interest over 
seven per cent. ; and now, if they can make fifty per cent, by 
refusing to redeem their bills in specie, I suppose that, upon the 
same principle, their love of country will be unfathomable ! 
And, on the contrary, I suppose that the bill-holder of one 
of these banks who demands its payment in specie — as he is 
entitled to do by the Constitution — and receives instead a paper 
promise to pay of fifty per cent, less value on the dollar than 
specie, he should be stamped with a want of patriotism, or, per- 
haps, disloyalty. 
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Let me say to the Court, that this case will be regarded for 
all time as the highest authority of the State, and that upon its 
decision depends the rights of the People and the banks — for I 
have no thought, no idea, that the general Government will feel 
in the least aggrieved or affected by any opinion this Court 
may arrive at (so far, at least, as the banks are connected with 
it), and will not interfere with the decision of this Court. 

Should the Court hold that the banks may redeem in legal 
tender notes, there will be no power to — 

" Alter a decree established! 
'Twill be recorded for a precedent ; 
And many an error, by the same example 
Will rush into the State : it cannot be !" 
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Mr. Curtis said : 

It cannot be necessary for me to entreat your Honors 
to " hear me for my cause." What that cause is, and its im- 
portance, you already perceive. I am to speak in it on behalf 
of a public officer of the State, whose duty it is to vindicate its 
sovereign right of legislation in one of the most important as- 
pects in which that right can be viewed. But great as is the 
responsibility devolving upon those who are to maintain the 
rights of the State in this controversy, I frankly say to your 
Honors that there is bat one thing the influence of which I 
fear. It is the tendency, now so rife among us, to measure 
constitutional powers by the opinions of men respecting public 
necessities. Into that field I shall not at present enter. 

I have been accustomed, through my whole professional life, 
to look to the text of the Constitution, to the known historical 
facts in which it had its origin, to the known purposes for which 
it was established, and to the settled course of judicial decisions 
under it, for the rules of its interpretation ; and I cannot look 
for those rules in the conflicting judgments of men as to what 
the exigencies of finance at a particular time may or may not 
have required. 

I am to speakj moreover, to a bench of Judges whose lives 
are passed in the investigation of legal truth ; who know that 
the law is a science in what concerns the public rights of gov- 
ernments, as it is in what concerps the private rights of ^xi^ 
4 
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dividuals ; and' whose steadfast and instinctive pursuit of justice 
will not be likely to lead them aside into the paths of political 
expediency. Yet you will not feel, I am sure, that my anxiety 
is misplaced. Look for a moment, I beg your Honors, at the issue 
that is here really made up. If there be one attribute of sover- 
eignty more clear, unquestionable, and now unquestioned, than 
another, it is the power to create banking and other corpora- 
tions, and to prescribe the law of their existence. No one will 
now undertake to say that this power is not possessed by the 
people of New York in full sovereignty. Here is one of these 
corporations ; creature of the State ; born of its sovereign legis- 
lative will ; and having impressed upon it, as the law of its 
existence, at the time of its creation, that it shall redeem its 
paper circulation in gold and silver. It now comes into Court, 
holding an Act of Congress in its hand, and says to you — the 
judicial ministers of the State, bound by your high relation to 
the State and by your oaths of office to administer her laws, and 
to uphold her sovereignty to the full extent of its just limits — 
?his corporation now says to you : '' I, the creature, am absolved 
from my obligation to obey the law imposed upon me by my 
creator ; that law is now a dead letter ; henceforth I redeem 
my circulation in the irredeemable paper promises of the Fede- 
ral Government." 

But this is not all. The people of New York, for their own 
protection, and for the protection of others beyond their borders 
who might chance to hold these bills, prescribed to this corpor- 
ation, as the law of its existence, that before it should exercise 
the faculty of issuing bills for circulation, it should deposit in 
the hands of the State certain public securities, to be admiuis- I 

tered by the State as a trust fund for the payment of these bills, 
dollar for dollar, fraction for fraction, to the last item of indebt- 
ment, according to the specie standard. The Corporation now 
comes into Court, and calls upon this bench to restrain the sale 
of these securities, notwithstanding the solemn command of the 
statute of the State that they shall be sold under the circum- 
stances which now exist in this case. At the same time, no 
change whatever has taken place in the legislation of the State 
in this respect. The faith of the State still stands, as it must 
forever stand, pledged to the holders of these bills, to secure 
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their payment by a definite and specific course of administra- 
tion of the assets deposited as their security. 

To this, then, may it please your Honors, have we come at 
last, under the operation of the doctrine of " necessity," as a 
gaide to the exercise of constitutional powers. This exactly 
and rigorously is the issue. It is a direct collision between the 
legislative will of the State and the legislative will of the Fed- 
eral Government. It is an issue which cannot be avoided ; it 
has been made inevitable by those who would have it just as it 
is. It is to be maintained by our learned opponents on the 
other side, and to be decided upon the consciences of the mem- 
bers of this tribunal. 

I pj'ay your Honors further to observe that this is not a col- 
lateral and indirect effect of a national policy, operating ad- 
versely to the policy of a State, so as to reduce the value of pub- 
lic or private securities. It is a question whether there exists 
on the part of Congress, under the Constitution of the United 
States, a paramount authority to afi'ect the subject of tender, 
the payment of a contract — a paramount authority to affect the 
discharge and operation of a trust originating under the Con- 
stitution and laws of a State, and to be administered by the 
State as a trustee. That is the issue — .whether there exists such 
paramount authority on the part of Congress as will enable 
them, notwithstanding anything in the Constitution and laws of 
a State, to prescribe what shall be payment and discharge of a 
contract ; or to interfere with the operation of a trust, com- 
mencing and ending solely under the Constitution and laws of a 
State. 

And here, perhaps, it is my duty to anticipate an argument 
which I think is the only suggestion that can be resorted to, to 
show that the issue is not what I have stated it to be. It may, 
perhaps, be argued that, inasmuch as all that the State has re- 
quired is that these corporations shall redeem their bills in 
" lawful money of the United States ;" and that as treasury 
notes, so called, are now declared by Congress to be lawful 
money, the banks in the employment of this species of currency, 
in the redemption of their bills, are within the operation of the 
State law. 

Now, I have to say, at the outset, in reference to the con- 
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struction of the State law, what I hope no one, on or off the 
bench, will take as in any degree offensive, that I apprehend that 
an honest judicial mind cannot say to the people of New York, 
looking at their history, and the history of their constitution and 
laws, that when they prescribed payment of these bills in " law- 
ful money of the United States," they meant anything on earth 
but gold or silver. Why, from the year 1T87 to the year 1862, 
no human mind in this country ever dreamed of sucli a thing 
as lawful money of the United States being anything but the 
coin of the realm, with the stamp and impress of the Govern- 
ment upon it; or such foreign coin as might be in circulation 
here, whose value, according to the Constitution, had been re- 
gulated by Congress. During all that period, no man of any 
political party ever claimed, for any purpose, or under any 
circumstances, that Congress had power to make a paper 
money and give it the qualities of money in the payment and 
discharge of debts. 

Therefore, I say, that if we stood on the statute alone, and 
apart from any provision of the Constitution of the State, the 
phrase " lawful money of the United States" is capable of ra- 
tional construction upon no other supposition than that it meant 
the coin of the United States. The people of New York, when 
they made that statute, meant no dishonesty ; they meant that 
their banking system should work no dishonesty ; they meant the 
actual straight-forward telling down upon the counter, dollar for 
dollar of the hard money of the realm. They meant to rest their 
banking system upon no other basis. Moreover I do most 
respectfully submit to your Honors, that it is absolutely out of 
the power of this Court to construe that statute otherwise ; for 
the Constitution of the State requires not only that the Legisla- 
ture shall not sanction or permit a suspension of specie payments 
by any bank, but it alsx) requires them, in so many terms, to 
take ample security from every bank that they authorize, for 
the redemption of their bills in specie. The law must be con- 
strued, therefore, in accordance with the Constitution of the 
State. 

The argument on the other side, then, must be that, notwith- 
standing this provision in the Constitution and laws of the 
State, notwithstanding the trust with which the State has clothed 
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itself, to secure to the holders of these bills, in a regular and due 
course of administration, payment out of the securities thus 
pledged in the hands of tbe State, yet, that by some paramount 
authority of Congress, founded in some part of the Federal Con- 
stitution, that body is able to prescribe changes in respect 
to that trust, and to substitute in the place of tbat which the 
Legislature of the State has prescribed, and the people of the 
State in their sovereign capacity have prescribed — something 
other than gold and silver. 

I submit, then, that I have correctly stated the issue, and that 
it is not to be made to turn on any broad and fanciful meaning 
of the phrase, " lawful money of the United States." How, 
then, shall this issue be met ? I answer, by the principles of 
the Constitution, and by no expediencies or necessities whatso- 
ever. It cannot be that our political system does not contain 
within itself the means of bringing this pretension of the Federal 
power to the test of a definite rule. 

That system was no accidental arrangement in reference to 
expediencies of a temporary or of a shifting character. It was 
a body of fundamental laws, carefully separating the objects 
of Federal from the objects of State power ; and furnishing 
within itself, as a guide to the judicial mind in all future time, 
a test by which to ascertain the extent and measure of the au- 
thority conferred upon the General Government. That rule, as 
I shall by and by have occasion to submit to your Honors, re- 
quires a special relation between the means that are to be em- 
ployed to execute any given power of Congress, and the end 
for which that power is to be exercised. 

The issue divides itself into two principal questions, which 
are substantially stated on the agreed case by the parties, but 
which I shall submit to the Court in a slightly different ])lirase- 
ology, although it in no respect changes the substance. 

First. — Has Congress power to make the paper promises of 
the Federal Goveirnment a legal tender in payment of any debts 
not due to that Government ? 

Secondly. — If it has this power in respect to any debt not due 
to the Federal Government can a bank of this State avail itself 
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of such an enactment, and tender these Federal paper promises 
in redemption of its bills ; and thus estop the execution of the 
trust by which the State has secured the redemption of these 
bills out of a fund pledged for the express purpose by solemn 
provision of law ? 

First, as to the general question. And here 1 beg leave to 
remind your Honors, that no one pretends that this power is to 
be found in any of the express terms or provisions of the Con- 
stitution. Power to legislate on the subject of tender, or 
the discharge of contracts, is nowhere to be found in any of the 
express provisions of tlie Constitution. Still less is Congress 
authorized, by any express provision of that instrument, to in- 
terfere with the execution or administration of any trust which 
arises in and under, or is to be executed under, the laws of a 
State. It is only as an incidental or implied power that this 
authority is claimed by its advocates. 

It is clear, then, that the burthen of establishing its existence 
is upon them. It is upon them the more especially, because 
the ordinary presumption in favor of the constitutionality of an 
enacted law is a very feeble presumption in this case. It is a 
feeble presumption, not only because some of the best jurists in 
and out of Congress, before the law was enacted, denied its 
validity ; but because, as I sliall maintain, and shall hope to 
satisfy your Honors, it can be defended only upon a doctrine 
which removes all limitations whatsoever upon the federal 
powers, and makes that government absolutely sovereign in all 
respects, notwithstanding the laws and institutions of the 
States. 

It is no extravagance to say that the grounds on which this 
authority has been claimed and defended, since the enactment of 
this law by Congress, such as an overruling public necessity ; the 
right to defend the national life ; and the various other sweep, 
ing doctrines which entirely remove the ordinary judicial dis- 
tinctions between the powers of Congress and the powers of the 
States, — that all these grounds are of themselves the strongest 
proofs that the ordinary presumptions in favor of the validity of 
an enacted law are of very little account in the present 
instance. 
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Where, then, is this power to be found in the Constitution 1 
Let us proceed with all the diligence which we can use to en- 
deavor to answer that question. And, in the first place, is it to 
be found in that clause of the Constitution which confers upon 
Congress the power " to coin money, regulate the value thereof, 
and of foreign coin ?" The argument which undertakes to de- 
duce the power from this clause of the Constitution, and to ap- 
ply it to the redemption of their bills by the banks of this State, 
in my judgment proceeds from premises that are not true to 
a conclusion that docs not follow from the premises. 

The premises are, that the phrase " to coin money," includes 
the power to give the attributes of money to paper. And the 
conclusion reached from those premises is, that hiaving the 
power to give the attributes of money to paper, that paper may, 
notwithstanding and against the will of the State, whicli has 
created a trust to bo administered to its citizens in a particular 
way, be introduced into the administration of that trust, and 
be made a substitute of the thing which the trust required to be 
paid. 

Now, may it please your Honors, in the first place, does this 
clause of the Constitution, rightly interpreted and understood, 
embrace any power to give the qualities of money to paper, 
or embrace any power to create anything as money except 
coin ? This is, of couree, a specific question, under our govern- 
nient and institutions. It is not, whether governments in gene- 
ral possess the power to give the attributes of money to paper. 
It is not whether other governments have exercised such a 
power in times past, or whether they exercise it now. It is 
whether this government of the United States, this limited 
federal government, with its powers defined in a written consti- 
tution, possesses that power, and whether it is embraced in the 
clause on which I am now commenting. 

Now, in considering the meaning and operation of that clause, 
I hope no one, who has hitherto laid stress on the lexicographic 
meaning of that word, will consider tliat I mean any disrespect 
when I say that I shall expend very little time upon the con- 
sideration of the various senses in which the term "to coin" 
can be used. Ingenious persons, who look into dictionaries 
and authors in search of the irregular, corrupt, or vicious uses 
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to which a term may have been put in the coarse of the his- 
tory of oar language, may perhaps find an argument some- 
where, in those different shades of meaning, which to their 
minds outweighs all the historical facts, and all the known pur- 
poses for which that term was employed in a great instrument 
of national government. I concede all that is to be gleaned 
from that field of inquiry ; because, when all the meanings of 
the term are collected, and their difi^ercnt shades and senses 
explained and exhibited, it probably remains true that there is 
not an honest man in the Unite4 States who has not worked 
himself into some delusion on this subject, who believes that 
when the framers of the Constitution, and the people who 
enacted it, bestowed upon Congress the power " to coin 
money," they meant anything but metallic money. 

I turn, therefore, to the great sources of constitutional inter- 
pretation, and shall endeavor to ascertain what was the object, 
what was the purpose, and, therefore, what is necessarily the 
meaning of that clause. For, may it please your Honors, I 
humbly submit that it is impossible for this or any other tri- 
bunal to construe or apply the provisions of the Constitution of 
the United States, without taking into view the antecedent 
history of the country on the particular topic in controversy. 

That Constitution was an instrument of Government made to 
obviate existing evils, and to introduce certain improvements 
in the national system ; and, of course, no one can understand, 
and no one can apply, any one of its provisions, without know- 
ing the surrounding circumstances in which the framers of the 
Constitution and the people who ratified it stood, when they 
proposed to reconstruct the national system. All tliis is borne 
upon its face, in the declaration which says that it is '^to establish 
a more perfect Union," and " to promote the general welfare." 
How the previous Union was imperfect ; in what particulars 
the general welfare required to be attended to, what changes it 
was necessary to make, how far it was necessary to modify the 
already existing system of the Union, — all these things must 
be taken into account in reference to any particular topic, before 
we can understand the provisions of that instrument. 

The people of the American Colonies, following in this re- 
spect Qs in a gre^t many other things the usageg of th^ mother 
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country, expressed their denominations of money in pounds, 
shillings, and pence. But that necessarily happened to them 
which happens to all colonies, viz., that their distance from the 
financial and commercial centre of tlie Empire, eventually 
caused a difference in value between the pound of the colonial 
currency, and the pound sterling of Great Britain. But this 
was not all. The silver coinage of Great Britain was never 
sufficient to supply the wants of the whole empire. And the 
consequence was, that some of the colonies had little mints of 
their own, from which they issued shillings and sixpences, and 
I believe crowns and half crowns. Mixed with this %nperial 
and colonial currency, they also had a great many foreign coins 
in circulation among them. The country, therefore, being 
without a uniform metallic currency, was necessarily without 
any uniform standard of value ; and not only was that the case 
as respected Great Britain and other parts of the world, but it 
was the case, also, as among themselves, for we all know that 
there was always a difference between the pound," the shilling, 
and the sixpence, as expressed in the denominations of the 
different colonies. 

This state of things continued down to the revolution. The 
earlier Congresses made their requisitions on the States in pounds, 
shillings, and pence, and the want of a uniform standard of value, 
and of a common means of payment, immediately produced 
great inequality, and inequality is always the parent of disjcon- 
tent. To allay that discontent, to regulate and bring together 
the standards of value, and out of their conflict to create one 
uniform standard, was the constant exertion, as it was the 
almost fruitless effort of the patriots who undertook, in its 
earliest stages, to conduct the war for independence. 

At length the Articles of Confederation were framed in 1777. 
It was then seen that the United States must have the power 
of making coin, and of regulating that which had already been 
issued by the States ; and I pray your Honors to observe, that 
in the language of that instrument we find the origin and 
meaning of our constitutional phrase, ** to coin monej' and regu- 
late the value thereof," In that instrument " to strike coin," 
and "to coin money," are used as convertible terms, meaning 
identically the same thiqg. In one clause of t^at instrument. 
5 



34 

the power to make coinage is grantctl. In the other, the mode 
of exercising that power is limited ; and this is done by a phra- 
seology which varies as I have described. The entire clauses, 
which are found in tlie ninth article, are these : 

" The United States, in Congress assembled, sliall have the 
" sole and exclusive right and power of regulating the aUoy and 
" value of coin struck by their own authority, or by that of the 
" respective states." 

This is the grant of the power; the limitation on the mode of 
its exercise is embraced in the clause wliicli limited all the 
Federal^powers in respect to the vote of (^ongrcss. 

*' The United States, in Congress assembled, shall never en> 
" gage in a war, * * -x- * nor coin money, nor regulate the 
" value thereof,* * * * unless by the votes of a majority of 
" the United States in Congress assembled." 

Here, then, is the origin of our constitutional phrase, '' To 
coin money and regulate the value thereof." This language 
never had but one meaning from the year 1777 to the year 
1862. "To coin money and regulate the value thereof is 
*' to strike coin and regulate its alloy and value." 

The Articles of Confederation took effect in 1781. Still, 
however, a considerable interval took place between the grant 
of the power, and preparations for its exercise. But in 
1782, Robert Morris, the superintendent of the finances, made 
an elaborate report to Congress on the whole subject of the 
currency and coins of the different states; embracing a state- 
ment of all the foreign coins in circulation in the country, and 
of their estimated value according to a certain standard. Mr. 
Jefferson says that Eobert Morris was not the author of this 
report, but that it was prepared by Governeur Morris of this 
State. In this report w^as the first suggestion of a decimal coin- 
age for the United States. Mr. Morris proposed that the unit 
of the coinage should be a certain fraction of pure silver, very 
much smaller than that which was subsequently adopted. 

Nothing, however, was done until the year 1784, when Mr. 
Jefferson came into Congress and took up the subject. He ap- 
proved uf Mr. Morris' suggestion of a decimal notation, but dis- 
approved of his unit as too small, and suggested the dollar as 
the unitj to be composed of 9- certain weight and purity of 
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silver. Mr. Jefferson's plan. was adopted, and in 1785 the de- 
nominations and values of the coins were fixed, and in 1786 the 
mint was established at Philadelphia. 

Now, that was anterior to the Constitution of the United 
States. Just at that time, however, preparations were making 
to revise the Articles of Confederation, and the convention which 
framed the Constitution assembled in 1787. 

There are four things in the situation of the country at that 
time which are most important to be considered in this con- 
nection, and they are these : 

First — The power of ijiaking a uniform metallic currency, 
for the purpose of establishing a standard of value, was in the 
course of being executed under tlie authority of Congress under 
the old confederation, and all men saw and recognized the 
necessity for such a metalh'c currency, because all men saw 
that without it there could be no uniform standard of value to 
be applied to contracts throughout the United States ; and that 
without it the States could not have the means of adjusting 
tlieir balances with the Federal Government. 

The second fact is, that the country had been flooded to an 
enormous extent, sometimes by Congress itself, but to a much 
larger extent by some of the States, with paper money, tech- 
nically called in tlie language of that day " bills of credit;" 
that is to say, a promise issued by and under the authority of 
the government to pay a sum at a future day, not redeemable 
in specie, yet issued to circulate as money, and to perform the 
offices of money. These bills of credit, or tliis paper money, 
had in a great many instances been made a legal tender in the 
discharge of contracts, sometimes, or once at least, by Congress, 
and many times by the States. The consequence was, that as it 
sunk in value in an enormous and rapid depreciation, debtors 
were benefitted and creditors were defrauded. All sensible 
men then saw that as to this matter three things were absolutely 
essential. First — The States must be prohibited from exercis- 
ing this power; secondly, the power must not be granted to the 
United States ; and thirdly, that whatever paper the States, in 
tlie execution of their own powers, might issue or authorize, 
either as evidences of debt, in the shape of bonds, or promissory 
notes of any description ; or whatever paper they might 
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authorize to be issued by individuals or corporations under their 
banking powers, they must not be allowed to make such paper 
a legal tender in the payment of debts. All these three things 
were attended to in forming the Constitution. Tlie States were 
prohibited from issuing bills of credit. They were prohibited 
from making anything but gold and silver coin a legal tender 
in payment of debts ; and there also took place in the proceed- 
ings of the convention a most important act in reference to the 
subject of granting the power to issue such bills of credit to the 
Federal Government, which I shall presently have the honor 
to submit to the Court. 

No one will understand me, I hope, as citing the book which 
I now take up as an authority. I read it simply for the pur- 
pose of exhibiting a view of these facts formed long before any 
of these controversies or questions could by any possibility liave 
been anticipated. I read from Curtis's History of tlie Constitu- 
tion, vol. 2, page 363 : 

" The idea of imposing special restrictions upon the power of 
*• the separate States was not expressly embraced in the plan of 
" government described by the resolutions on which the com- 
*' mittee of detail were instructed (o prepare the instrument of 
" government. Such restrictions, however, were not unknown 
" to the previous theory of the Union. They existed in the 
'' Articles of Confederation, where they had been introduced 
** with the same general purpose of withdrawing from the 
*' action of the States those objects, which, by the stipulations 
** of that instrument, had been committed to the authority of 
" the United States in Congress. But the ineflScacy of those 
" provisions lay in the fact that they were the mere provisions 
*' of a theory. The step now proposed to be taken was to 
"superadd to the prohibitions themselves the principle of their 
** supremacy as matters of fundamental law, and to enable the 
" national judiciary to make that supremacy effectual. 

" Almost all the restraints imposed by the Articles of Con- 
" federation upon the States, could be removed or relaxed by 
" the consent of the Congress to the doing of what was other- 
*' wise prohibited. In the first draught of the Constitution, the 
" committee of detail inserted four absolute prohibitions, which 
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" could not be removed by Congress itself. These related to 
" the coining of money, the granting of letters of marque and 
" reprisal, the making of treaties, alliances, and confederations, 
" and the granting of titles of nobility. All the other restraints 
" on the States were to be operative or inoperative, according 
" to the pleasnre of Congress. Among these were included 
'^ bills of credit ; laws making other things than specie a tender 
" in payment of debts ; the laying of imposts or duties on 
" imports; the keeping of troops or ships of war in time of 
" peace ; the entering into agreements or compacts with other 
" States, or with foreign powers ; and the engaging in war, 
" when not invaded, or in danger of invasion, before Congress 
" could be consulted. The enactment of attainder and ex post 
^^ facto laws, and of laws impairing the obligation of contracts, 
** was not prohibited at all. 

" But when these various subjects came to be regarded more 
" closely, it was perceived that the list of absolute prohibitions 
" must be considerably enlarged. Thus the power of emitting 
" bills of credit, which had been the fruitful source of great 
" evils, must either be taken away entirely, or the contest 
'' between the friends and the opponents of paper money would 
" be transferred from the State legislatures to Congress, if Con- 
" gress should be authorized to sanction the exercise of the 
" power. Fears were entertained that an absolute prohibition 
" of paper money would excite the strenuous opposition of its 
^' partizans against the Constitution ; but it was thought best to 
" take this opportunity to crush it entirely ; and accordingly 
" the votes of all the States but two were given to a proposition 
" to prohibit absolutely the issuing of bills of credit. [That is, 
" their being issued by the States.] To the same class of legis- 
" lation belonged the whole of that system of laws by which 
'* the States had made a tender of certain other things than 
" coin legal satisfaction of a debt. By placing this class of laws 
" under the ban of a strict prohibition, not to be removed by 
" the consent of Congress in any case, the mischiefs of which 
" they had been a fruitful source would be at once extin- 
" guished. This was accordingly done, by unanimous con* 
"sent." 
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I read also, with yonr Honors' permission, some remarks on 
that occurrence in the Convention on which I lay great stress, 
by which they refused to give the power to emit bills of credit 
to Congress. I read from page 328 of the same volume : 

"I have not been able to discover on what ground it was 
" supposed to be proper or expedient to confer a power of 
'' emitting bills of credit on the United States, and to prohibit 
" the States from doing the same thing. That the same thing 
'* was in contemplation in the two provisions reported by tlie 
" committee, sufficiently appeare from the debates, and from 
" the history of the times. The object of the prohibition on 
" the States was to prevent the issue and circulation of paper 
" money ; the object of the proposed grant of power to the 
" United States, was to enable the Government to employ a 
'' paper currency, when it should have occasion to do so. But 
" the records of the discussions that have come down to us, do 
" not disclose the reasons which may have led to the supposi- 
'' tion that a paper currency could be used by the United States 
*' with any more propriety or safety than by a State. One of 
" the principal causes which had led to the experiment of 
" making a National Government, with power to prevent such 
*' abuses, had been the frauds and injustice perpetrated by the 
*' States in their issues of paper money ; and there was at this 
" very time a loud and general outcry against the conduct of the 
" people of Rhode Island, who had kept themselves aloof from 
"the National Convention, for the express purpose, among 
*' others, of retaining to themselves the power to issue such a 
*' currency. 

** It is possible that the phrase * emit bills on the credit of 
** the United States ' might have been left in the Constitution 
** without any other danger than the hazard of a doubtful con- 
'^ scruction, which would have confined its meaning to the issu- 
" ing of certificates of debt under the power to ^borrow 
** money.' But this was not the sense in which the term ' bills 
*' of credit ' was generally received throughout the country, 
*' nor the sense intended to be given to it in the clause which 
" contained the prohibition on the States. The well-understood 
** meaning of the term had reference to paper issues, intended 
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" to circulate as currency, and bearing the public promise to 
"pay a sura of money at a future time, •whether made or not 
" made a legal tender in payment of debts. It would have 
** been of no avail, therefore, to have added a prohibition 
" against making such bills a legal tender. If a power to issue 
" them should once be seen in the Constitution, or should be 
** suspected by the people to be there, wrapt in the power of 
" borrowing money, the instrument would array against itself a 
*' formidable, and probably a fatal opposition. It was deemed 
" wiser, therefore, even if unforeseen emergencies might, in 
" some cases, make the exercise of such a power useful, to 
" withhold it altogether. It was accordingly stricken out by a 
" vote of nine States to two, and the authority of Congress was 
" thus confined to borrowing money on the credit of the United 
"States, which appears to have been intended to include the 
" issuing of Government notes not transferable as currency." 

I now ask your Honors' attention for a moment to this trans- 
action, that took place in the Convention, in order to see 
whether it does not justify the observations I have read. In 
the original draft of the Constitution, the powers of Congress 
stood thuS; in the report of the committee on details : 

" To coin money." [A separate clause by itself.] 
" To regulate the value of foreign coin." [Another clause.] 
" To borrow money, and emit hills on the credit of the United 
'' States:' 

I will ask my colleage (Mr. Doty) to read all that I wish to 
bring to the notice of your Honors in this connection, from the 
debates of the Convention. 

Mr. Doty then read as follows: 

'' Mr. GovERNEUR Morris moved to strike out ' and emit bills 
" on the credit of the United States.' If the United States had 
'' credit, such bills would be unnecessary ; if they had not, unjust 
" and useless. 

*' Mr. Butler seconds the motion. 

" Mr. Madison : Will it not be sufficient to prohibit the 
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making them a tender f This will remove the temptation to 
emit them with nnjitst views. And promissory notes, in that 
shape, may in some emergencies be best. 
'* Mr. GouvERNEUR Morris : Striking out the words will 
leave room still for notes of a responsible minister, which will 
do all the good without the mischief. The moneyed interest 
will oppose the plan of government, if paper emissions be not 
prohibited. 

" Mr. GoRHAM w^as for striking out without inserting any 
prohibition. If the words stand, they may suggestand lead to 
the measure. 

'* Mr. Mason had doubts on the subject. Congress, he 
thought, would not have the power, unless it were expressed. 
Thongh he had a mortal hatred to paper money, yet as he 
could not foresee all emergencies, he was unwilling to tie the 
hands of the legislature. He observed that the late war 
could not have been carried on, had such a prohibition ex- 
isted. 

" Mr. Gorham: The power, as far as it will be necessary, or 
safe, is involved in that of borrowing. 

" Mr. Mason was a friend to paper money, though in the 
pijjsent state and temper of America, he should neither pro- 
pose, nor approve of, such a measure. He was consequently 
opposed to a prohibition of it altogether. It will stamp sus- 
picion on the government, to deny it a discretion on this 
point. It was impolitic, also, to excite the opposition of all 
those who were friends to paper money. The people of 
property would be sure to be on the side of the plan, and it 
was impolitic to purchase their further attachment with the 
loss of the opposite class of citizens. 

" Mr. Ellsworth thought this a favorable moment to shut 
and bar the door against papier money. The mischiefs of the 
various experiments which had been made were now fresh in 
the public mind, and had excited the disgust of all the re- 
spectable part of America. By withholding the power from 
the new government, more friends of influence would be 
gained to it than by almost anything else. Paper money can 
in no case be necessary. Give the government credit, and 
other resources will oifer. The power may do h^r^^j never 
good. 
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" Mr. Randolph, notwithstanding his antipathy to paper 
" money, wonld not agree to strike out the words, as he could 
" not foresee all the occasions that might arise. 

" Mr. Wilson : It will have a most salutary influence on the 
" credit of the United States, to remove the possibility of paper 
" money. This expedient can never succeed, whilst its mis- 
" chiefs are remembered. And as long as it can be resorted to, 
" it will be a bar to other resources. 

• " Mr. Butler remarked, that paper was a legal tender in no 
" country in Europe. He was urgent for disarming the gov- 
** ernment of such a power. 

" Mr. Mason was still averse to tying the hands of the 
" legislature altogether. If there was no example in Europe, as 
"just remarked, it might be observed, on the other side, that 
*' there was none in which the government was restrained on 
'' this head. 

" Mr. Kead thought the words, if not struck out. would be 
" as alarming as the mark of the Beast in Kevelation. 

" Mr. Langdon had rather reject the whole plan, than re- 
*' tain the three words ^ and emit bills.' " 

" On the motion for striking out — 

*' ITew Hampshire, Massachusetts, Connecticut, Pennsyl- 
** vania, Delaware, Yirginia,* North Carolina, South Carolina, 
" Georgia, aye — 9. 

" Kew Jersey, Maryland, no — 2. 

'^ The clause for borrowing money was agreed to, nem. conP 

Note by Mr. Madison. 

" * This vote in the affirmative by Virginia was occasioned by the acquiescence 
•' of Mr. Madison, who became satisfied that striking out the words would not dis- 
" able the government from the use of public notes, as far as they could be safe 
•• and proper, and would only cut off the pretext for a pa^et currency, and, par- 
" ticularly, for making the bills a tender, either for public or private debts." 

Mr. Curtis : I have submitted these facts under that portion 
of my argument in which I had undertaken to show that this 
power was expressly withheld out of the Constitution, and that 
it was withheld for a purpose. 

The third fact attending the formation of the Constitution, 

6 



42 

which is important to bo remembered in this connection, is, 
that the States had, to an enormous extent, passed laws im- 
pairing the obligation of contracts. Every sound statesman 
perceived that it would be entirely in vain to establish either a 
metallic currency, or any uniform standard of value, unless 
that power was taken away from the States altogether ; and 
this was accordingly done. 

The fourth fact is, that the Confederation had left to the 
States the concurrent power of making coin, although it had 
conferi*ed upon Congress the exclusive autliority to regulate 
the value of all coin. For the sake of uniformity, the power 
was taken away from the States altogether. And it is very im- 
portant to observe, that this was the only particular in which 
the old coinage power of the Confederation needed any amend- 
ment or change, excepting to take off the restriction on the 
mode in which it was to be exercised, so as to make it conform 
to the character of the new government. 

All these things were parts of a scheme which had one 
great national purpose, viz., to establish a uniform metallic 
currency as the standard of value. In the historical develop- 
ment of the constitutional measures necessary to bring this 
about, the first in order, and that which took place before the 
Constitution was made, was the vesting of the coining power in 
Congress. But in process of time, the other positive and nega- 
tive features of the plan were found to be equally essential to 
the existence and operation of a uniform standard of value, 
and all tended to the same thing. It was entirely in vain to 
coin money and regulate its value, if the States were allowed 
to issue bills of credit, or if they were allowed to make such 
bills a legal tender in the payment of debts ; or if they were 
allowed to pass laws impairing the obligation of contracts. 
Hence the positive prohibitions against doing these things. It 
was equally in vain to make a notation of money, and metallic 
coins as the tokens of that money, for the purpose of establish- 
ing a uniform standard of value, if the power to make the 
paper promises of the Government payment as money were to 
be embraced in the Constitution. In the nature of things, 
such paper cannot have, uniformly and at all times, and under 
^11 circumstances, the value of coin. It cannot represent coin. 
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which can alone be made a measure of value. There never has 
been a period in the history of commercial civilization, since it 
was known on this globe, under any form of government, or in 
any race of men, in which the precious metals have not per- 
formed a peculiar office in the exchanges of mankind. That 
office is to act as the representative or token of value in such ex- 
changes. And no legislation of any government on earth can 
by any possibility put its paper promises on the same footing 
with the precious metals, for the reason that they can have no 
intrinsic and no conventional value beyond the continued ex- 
istence and solvency of that government. Whereas the precious 
metals, whether stamped or not stamped into coin, have a 
value entirely irrespective of the authority or name, or the 
continued existence of the government that undertakes to 
stamp them into its own coin. 

How, then, does Congress stand this day under the act, the 
validity of which w^e are now trying? It had conferred upon 
it in trust for the benefit of the whole country, in order that 
tlie Constitution might fulfil the promise which stands in its 
front, viz., to make a more perfect union — it had conferred 
upon it the trust and the duty of creating a metallic currency 
for the purpose, and the sole purpose, of making a standard of 
value that should operate everywhere throughout the country, 
and be the universal measure of all contracts. What has it 
done ? It has now made a paper money ; and by undertaking 
to say that that paper shall be received, or the tender of it, as 
absolute payment, just as if it were so much gold and silver, it 
has obviously introduced a vicious and fluctuating, an inde- 
terminate and indeterminable measure of value, entirely differ- 
ent from the measure of value expressed in the constitutional 
coin of tjje country. And it has done this — I will not say in 
defiance, but — in disregard of the fact that the power to issue 
such currency and to enforce it in the contracts of the 
people was expressly withheld from that instrument by its 
framers. 

And here I desire to anticipate and answer an argument 
which may be employed on this occasion. It may, perhaps, be 
argued that Congress has an unlimited power over the alloy of 
the coin, and may, if it sees fit, enact that the little nickel pen- 



44 

ty now in my pocket shall be of the value of five dollars or 
a gninea, when I take it ont to pay a debt with it : why, then, 
may it not also enact that a piece of paper, with the stamp of 
the Government upon it, and called paper money, shall be of 
the same value ? Let ns inquire into the truth of this. 

Is it true that Congress can debase the coinage without 
limit ? This depends upon a right understanding of the nature 
and purpose of the coining power. Constitutions of govern- 
ment, in respect to money, are to be construed and applied with 
reference to that great fact in the fixed conditions of commerce 
to which I have already alluded, and which is founded in 
a provision of nature. Human society, in anything approaching 
to a civilized state, must have a universal representative and 
measure of value, which can constantly be referred to as 
an ultimate standard. This oflSce is performed by what are 
called the precious metals ; which, in their pure state, have an 
adaptation to this purpose exceeding that of all other known 
substances. If we inquire why an ounce of pure gold should 
be regarded, through all civilization, as an ultimate measure of 
values, we find the answer to hQ^ firsts that it is made so by the 
consent of mankind ; and secondly^ that this convention rests 
upon a provision of nature, which has so regulated the qualities 
and the supply of this metal as plainly to evince a special pur- 
pose in its creation. 

If we pursue this inquiry further, we find that the office of 
representatives and measures of value, performed by the preci- 
ous metals, exists independently of the authority of any particu- 
lar government, hecauae it is founded in the consent of mankind, 
based upon ordinances of nature. Governments arise,flourish and 
perish, and the gold and silver which have been embraced in their 
coin remain in tlie estimation and use of mankind representa- 
tives and measures of value. As such representatives they may 
rise or fall, in respect to the quantity of other things which a 
given quantity of them will command at different times or 
places in the exchanges of commerce ; but they never cease to 
perform their office, throughout the world, and this office 
is always referred to their pure state. * 

But here another fact is to be observed. Coins made of the 
precious metals, in a pure state, are not so durable as when 
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those metals are, to a certain extent, mixed with others. Hence 
arises the practical necessity for an alloy to indurate the coin, 
and prevent, as far as possible, a loss of the pure gold or silver 
by attrition. But the value of the particular coin depends 
upon the quantity of pure gold or silver which it contains, and not 
upon an arbitrary enactment : for when the unit of a national 
coinage is fixed, it must be fixed in a certain weight of pure 
gold or silver, and every particular coin must contain a certain 
multiple or a certain fraction of that unit. Thus the practical 
necessity for an alloy limits the extent to whicli the coin can 
rightfully be debased or adulterated. If to a coin, made to 
contain a grain of pure gold and an ounce of lead, an arbitrary 
value were afiSxed, making it by authority of law equal in ex- 
changes to an ounce of pure gold, a fraud would be committed 
under color of law ; because such a coin would be an attempt 
to deceive mankind into the belief that an ounce of gold was 
present in the coin, and confidence in it could not exist. But 
if the alloy does not exceed the proportion necessary to a proper 
induration, he who takes the coin knows that it is worth in 
commerce the value affixed to it by law, which expresses the 
quantity of the precious metal actually embraced in it. 

It was upon these facts and upon certain great national pur- 
poses that the money provisions of the Constitution of the 
United States were framed. That Constitution was made for a 
commercial people. It was not made for a people who proposed 
to lead a Spartan existence — who intended to shut themselves 
up on this continent of America, and to trade merely with 
themselves. It was made for a commercial nation, who must 
have a standard of value in their money capable of being recog- 
nized by the world at large, and bearing some practical relation 
to the universal medium of exchanges, by being based on the 
precious metals. Accordingly, while Congress was invested 
with the trust and duty of coining money and regulating its 
value — which means the creation of durable coins and the 
measuring of the quantity of pure gold or silver which they 
are respectively to contain — it was made the duty of the States 
to adopt " gold and silver coin," and nothing else, as the means 
by which a tender in discharge of a contract should be made. 

I do not, therefore, admit that Congress can rightfully debase 
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the coin of the country to an unlimited extent ; for Congi*ess is 
clothed with a trust, and that trust, to use the language of the 
Supreme Court of the United States, involves " the duty of 
creating and maintaining a uniform and pure metallic standard 
of value throughout the Union." (U. S. vs. Marigold, 9 How- 
ard, 567.) 

This trust constantly accompanies and limits the coining 
power; and it is violated whenever the coin is so debased that 
an arbitrary legal value, as of an ounce of gold, is given to a 
less quantity of that metal ; or, in other words, when more 
than the proportion of alloy necessary to suflScient induration 
of an ounce of gold is employed, and a part or the whole of the 
excess of alloy is reckoned as if it were pure gold. This is the 
same process as that employed in counterfeiting. The differ- 
ence is, that the individual who makes spurious coin may be 
punished in the penitentiary ; the government which does the 
same thing cannot be punished, excepting by the loss of national 
character and national wealth. 

In my view, therefore, the supposed argument falls to the 
ground. Congress has no such unlimited and arbitrary power 
over the nieasures or representatives of value as to be able to 
say that an ounce of lead, or an ounce of iron, or a few square 
inches of printed paper, shall have in the exchanges of com- 
merce the same value as an ounce of gold. Gold and silver 
can be primarily repiesented in money by nothing but them- 
selves. Paper, that is convertible on demand into gold and 
silver, is only a secondary representative of the precious metals, 
and it is allowed to act in that capacity solely because it is in- 
stantly convertible into that which is the universal measure and 
ultimate representative of value for all mankind. This is at 
once made apparent by attempting to apply to the creation 
of inconvertible paper money that part of the Congressional 
trust which is expressed in the terms " to regulate its value." 
How can the value of a mere paper promise of a government, 
which is not redeemable in gold or silver, be regulated by law ? 
The value of an eagle or a '^ sovereign" may be regulated, be* 
cause the quantity of pure gold w^hich it contains is ascertained, 
and its regulated value consists in that quantity. But the value 
of an inconvertible promise is an unknown thing, because there 
is nothing with which to compare it, and because it does not even 
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represent that which has a iixctl and univeraal value. To say 
that a paper promise shall be of the vahie of an ounce of gold, 
and to compel creditors to receive it as such from their debtors, 
is essentially an immoral, as it is an illogical, irrational, and 
unstatesmanliko enactment, by whatever government or country 
it has been heretofore, or may bo hereafter undertaken. 

My answer, therefore, to the argument, over which some 
honest people have puzzled themselves, is this ; 

First, — That the coinage clause of the Constitution contem- 
plates money of the precious metals, in the form of coin, as a 
measure and standard of values. 

Seco7id. — That the i)Ower ** to regulate the value" of such 
money means only a power to ascertain and certify the quantity 
of pure gold or silver embraced in each coin, and to give to it 
the denomination required by the national system of notation, 
according to its relation to the unit adopted for that system. 

Thi7*d. — That this power necessarily excludes an arbitrary 
valuation of paper, as money. 

I turn now rapidly to another view of the subject, which to 
my mind is equally conclusive. I deny that Congress has any 
express or any implied authority over contracts, or their obliga- 
tions, except to discharge them by a uniform bankrupt law. It 
is entirely immaterial, as it seems to me, to say that Congress is 
not in terms of the Constitution prohibited, as the States are, 
from passing laws impairing the obligation of contracts. The 
question is on the existence of a positive power to prescribe what 
shall be a legal tender in discharge of a debt, or lo prescribe what 
shall discharge the obligation of a contract by way of payment. 

Now, the acts of Congress which have declared that the reg- 
ulated coin shall be a legal tender in payment of debts, mean 
nothing more than this, that the coins issued under those acts 
are certified to be of a regulated value, and may be employed 
under the laws of the States as *' gold and silver coin," — the 
subject of legal tender being left to the States, with the restric- 
tion that nothing but " gold and silver coin" shall be made by 
the States a legal tender in payment of debts. 
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The power which has been exercised in these various acts of 
Congress, which declare that the coin shall be a legal tender in 
payment of debts, does not depend on any substantive power 
over the obligation of a contract, or any relation to the obliga- 
tion of a contract. It depends simply on the power to make a 
standard of value, and to issue and to stamp that coin which is 
to be the sole means of tender under the laws of the States, if 
the States choose to have a tender law. 

The Constitution gives Congress no power whatsoever to 
affect the obligation of a contract, short of a discharge in bank- 
ruptcy. It gives simply a power to fix the value of the metal- 
lic money which, under the laws of the States, may be made a 
tender, if the State sees fit to affect the obligation by a tender. 
What are the provisions of the Constitution on this subject? 
Congress is the agent of the people of the whole country to 
make and value a metallic currency : its agency ends there. 
The States had originally, and still have, exclusive authority 
over contracts of every kind which are not made with the 
United States, subject only to the limitations that they shall 
not impair the obligation of a contract, and that they shall not 
undertake to make paper money a legal tender in discharge of 
it. Now, how does any power on the subject of a tender, or 
any control over the obligation of a contract, result to Congress 
from these provisions ? The subject of tender, or of the liquida- 
tion of a deb|^ is not removed by these provisions from the 
sphere of State legislation, or from the State jurisdiction ; and, 
therefore, I submit that, from the provisions of the Constitu- 
tion, and from the entire scheme of its arrangement on all these 
subjects, we can deduce the power of making merchandise a 
legal tender just as easily and directly, and with the same 
logic, that we can deduce the power to make the paper prom- 
ises of the Government a legal tender. If not merchandise, 
why paper money ? If Congress can make one thing a legal 
tender, why not another ? 

It is manifest, I submit, from the relations of the two sove- 
reignties, that Congress has no control whatever over a contract, 
either to prescribe whether a tender shall discharge it, or in 
any way to regulate the subject of payment between man and 
man. It has only the power which springs from the authority 
to make a uniform bankrupt law, and that is not payment, but 
a release from the obligation. 
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It will be conceded, I take it, that all property is held in this 
country 'by tenure from the States, unless it be of that descrip- 
tion which is granted by the United States, such as patents, 
copyrights, and grants of land titles, where the title has been 
in the United States ; and even in respect to land, after the 
title has passed out of the United States, the entire regulation 
of the title, how it shall descend, what shall be the nature of the 
property, its whole conditions, and the whole subject of its ten- 
ure, are entirely and exclusively within the control of the States 
themselves. Does it not follow, then, that all contracts relating 
to property to be performed within a State, that all obligations 
between the citizens of a State, that all obligations between the 
citizens of a State and the State itself, whether those obliga- 
tions spring from the banking laws, or from any other portion 
of the State legislation, must be — both in reference to the nature 
of the obligation and the rule of law that is to govern it, and 
the remedy that is to be prescribed to it, and that which shall 
be received as accord and satisfaction of the obligation, — must 
be matters exclusively within the State control, subject only 
to the prohibitions that the Obligation is not to be impaired, and 
that-gold and silver shall alone be made a legal tender. 

I submit that Congress cannot, under any circumstances, 
prescribe what shall be payment of my debt to my neighbor. 
All it can do is to provide that metallic currency which it is its 
trust and duty to provide, by means of which, under the law of 
the State where I am to perform that obligation, I am to dis- 
charge it. 

Still less can Congress stretch its authority over the great 
public trusts which a State may have assumed for the protec* 
tion of any of its citizens in the administration of any system of 
its laws, and by undertaking to intervene and to interfere in 
that which shall constitute a discharge of those obligations and 
the execution of those trusts, prostrate the State sovereignties 
in the dust. * 

It must be remeujbered, and it behooves all men in authority 
everywhere carefully to remember, that after the original Con- 
stitution was made and laid before the people and adopted, 
with all its powers, whatsoever they are, there came from the 
PKOPLE, for the greater caution^ and in order that their rights 
7 
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might be overridden by no such doctrine as that which is now 
80 current amdng their descendeuts, that tknth amemphent to 
the Constitution, which declares that " the powers not delegated 
to the United States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively, or to the 
people." 

I pass now, may it please your Honors, to that other doctrine 
which deduces this power from the clause of the Constitution 
giving Congress the power ''To make all laws which shall be 
necessary and proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution in the 
government of the United States, or in any officer or depart- 
ment thereof." It is, as it seems to me, a singular proof of the 
weakness of the doctrine which undertakes to deduce the power 
to pass this act from this clause of the Constitution, that its ad- 
vocates appear to lose sight entirely of the oflSce and function 
which one great department of the national system was intended 
to perform ; and thus make Congress not only the sole and ex- 
clusive judges of the necessity for the exercise of their powers, 
but the sole and exclusive judges t)f the extent of those powers. 
The argument, in order to be of any force, is obliged to maintain 
• — that Congress, in reference to the interests and wants of the 
general government, may do whatever in their judgment is 
necessary to be done. And to sucli a length has this been car- 
ried, even in some judicial opinions, that the measure of Con- 
gressional powers has been, to use a familiar phrase, "run into 
the ground ;" and it is quite time that some tribunal of author- 
ity had rescued it from that position, in order that tlie doctrine 
of necessity may be prevented from destroying that Constitu- 
tion which it certainly can never defend. 

The Constitution of the 'United States established a limited 
government, with certain defined and carefully enumerated 
powers. As it was to leave in full operation certain other gov- 
ernments whose authority over the subjects not committed to 
Congress was to be exclusive and supreme, excepting in so far 
as it was subjected to a few particular prohibitions, — as it was 
to leave such governments in full operation, it was necessary 
that some means should be established, in order to apply the 
legislation of Congress to the grants of power in the Constitu- 
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tion, and thus to ascertain whether it is within those grants. For 
this puffoee, the judicial power of the United States was esta- 
blished, and endowed with authority to adjudicate on all "cases 
arising under this Constitution and the laws of the United 
States." 

Now, it may with great significance be asked, why provide a 
judicial power, — a judicial department in the Federal Govern- 
ment — and endow it with authority to compare the legislation 
of Congress with tlie grants of the Constitution — which is the 
meaning of adjudicating on " all cases arising under this Con- 
stitution" — if the sole test which the judiciary could apply 
under these circumstances was to be the Congressional judg- 
ment of the necessity for that legislation ? It is perfectly clear, 
from that inquiry, that there must be a judicial test to be ap- 
plied by the judiciary after the Congressional judgment of 
necessity has been formed and acted upon ; and that test is to 
be found in the measure of the authority of Congress, which is 
expressed in the clause of the Constitution which I have re- 
cited. 

Now, in what does that measure consist ? The answer is that 
it consists in elements of determination which are neither exe^ 
cutive nor administrative reasons of policy or necessity, but 
which are involved in certain fundamental relations between 
the means chosen to execute a power, and the ends of the 
power that is to be executed. The two spheres of deter- 
mination are entirely distinct, and involve entirely distinct 
considerations. A law of Congress, or an act of the national 
executive, may be necessary in the judgment of those who pass 
that law, or in the judgment of those who do that act. And 
yet they may bear no sort of relation to the Congressional 
powers, or to the executive powers, granted by the Constitution. 
On the other hand, if the measure enacted, or the thing done, 
or undertaken to be done, bears the proper constitutional re- 
lation to the power under which the act is claimed to be done, 
or the law is claimed to be passed, then the degree of its neces- 
sity, or its expediency, is altogetlier a legislative or administra- 
tive — that is to say, a discretionary — question. 

It is the oflSce of the judicial department to ascertain whether 
this constitutional relation exists between s^ l^w of Congress, 
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and its constitutional powers. And this relation is fixed by 
this clause of the Constitution. The series of judicial ijecisions, 
cited on the brief which we have the honor to submit to the 
Court, has settled the meaning of this clause beyond all possible 
controversy. For unless the meaning of that clause of the 
Constitution is to be regarded as settled, we cannot be said to 
have any settled constitutional law, and may as well burn our 
books and shut up the courts. 

These decisions establish, first, that there is a judicial test to 
be applied to all congressional legislation, in order to under- 
stand whether it is within the powers of Congress. Secondly, 
that this test is, whether the means employed to execute the 
power, beais a direct relation as a means to the execution of the 
power as an end. And, in the third place, that the means em- 
ployed must not be repugnant to any part of the Constitution. 
The authority that is given in this clause of the Constitution is 
not an authority to pass all laws. It is an authority to pass all 
laws of a certain character, and of a certain character only, viz., 
laws which are necessary and proper, both ; and which are not 
only necessary and proper, but necessary and proper to some 
definite end : namely, the execution of the power under which 
the law is supposed to be passed. Therefore there must be a cor- 
respondence and relation, as of means to an end, between the 
law itself and the power under which it is claimed to be passed. 
That relation cannot be indirect ; it cannot be remote ; it can- 
not be circuitous ; it cannot be consequential ; it must be direct, 
that is to say, in the language of the Constitution, it must be 
an " exercise of the vested power.'.' So are all the cases whicli 
have ever been adjudicated. So it was in reference to the bank 
of the United States, the constitutionality of which never was 
reached by the Supreme Court of the United States, under any 
other test, qualification, or definition of this clause of the Con- 
stitution than that which I am now repeating from that decision. 
"The bank was held to be a thing which Congress could con- 
stitutionally create, because, for the uses of the Government, and 
in the exercise of its various powers, it was an instrument 
which stood in a direct relation to the execution of those pow- 
ers. I do not say whether 1 do or do not agree that in that 
particular case the rule was rightly applied. There may be 
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great difference of opinion about tlmt. But as to the nature of 
the rule^ itself, I submit there ouglit not to be, at this day, 
among jurists, any difference of opinion, and I presume there 
will not be between myself and my brethren on the other side. 

The whole of the criminal law of the United States that has 
been executed on land, rests on the same doctrine. There is 
no express power in the Constitution of the United States to 
make laws punishing crimes on land. But laws punishing crimes 
bear a direct relation to the exercise of the powers of Congress, 
because crimes are an obstruction to that exercise, and therefore 
Congress has authority under this general clause to pass such 
laws. 

I repeat — there never has been, from the beginning of the 
Government down to the present time, any serious difference 
of opinion as to the extent and nature of this rule. It has only 
been upon its application to a particular subject. 

Not to enlarge further upon this topic, I -beg leave to submit 
to the Court the discussion which is contained in our brief, 
wliicli I have transferred from my argument upon the case of 
Meyer and Eoosevelt, in the Supreme Court — ^and to which 1 
now wish to add nothing orally. 

Now, then, take into view the fact that the original Constitu- 
tion was framed with these provisions as to making and 
valuing coin, as a substantive power ; the prohibitions on the 
States against making anything but gold and silver coin a legal 
tender, against impairing the obligation of contracts, or issuing 
bills of credit; the fact that from the United States was with- 
held the power to issue the same descriptions of bills that the 
States were prohibited from issuing ; the fact that the power of 
the United States over contracts is limited to the passing of a 
uniform bankrupt law ; then add to that system of things, the 
careful and jealous reservations of the tenth amendment to the 
Constitution ; and, then, if your Honors please, apply the rule, 
which expresses the measure of the legislative powers of Con- 
gress, to a law which undertakes to say that a tender of a paper 
promise of the United States, shall, even against the positive 
requirements of the State law, based on its Constitution, dis- 
charge the obligation of a contract, or interrupt the execution 
of a trust. 
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What must you find in order to reach that supremacy ? Tou 
must find, first, that the direct relation exists between what is 
proposed or authorized to be done, and the execution of some 
one or more of the powers of Congress; and, secondly, that 
that provision of law is not repugnant to any trust or duty of 
Congress contained in any part of the Constitution. 

Now, I deny that this legal tender clause in the Act of Con- 
gress has a single one of those characteristics. I say that if you 
undertake to refer it to any of the enumerated powers of (Con- 
gress, you cannot reach the result that it is an exercise of sucli 
power, by gathering up all the circumstances of the moment 
into the supposition of some great overwhelming public neces- 
sity, and then saying that that necessity creates the relation 
between the means employed, and the power that was to bo 
executed. . 

Suppose you refer it, for example, to the power to borrow 
money. What money is borrowed by the United States by 
making their paper currency discharge the obligation of my 
debt to my neighbor. I put it to the gentlemen on the other 
side, to show^ where is the relation between that act, viz : that 
my debt shall be paid, or may be paid in the paper promises of 
the federal Government, and the borrowing of money by the 
United States. They may say that by the means of the issue of 
such a paper currency, the pecuniary resources of the Govern- 
rgent are enlarged. Well, suppose they are. Does it establish 
a relation between means and ends, to enact that my debt shall 
be paid in that which is nothing but the paper promise of the 
Government? If they choose to pay their own debts by means 
of such a paper currency, or if in another form of paper issues 
they choose to send out their obligations to A B, that they will 
pay him a thousand dollars twenty years hence, with interest, 
there is a relation between the means employed and the power, 
viz : the power to borrow money. But where is the relation 
between means and ends established or shown by legislating on 
the vehicle, the medium which shall constitute the payment of 
my obligation to ray neighbor, and the power to borrow money 
on the credit of the United States, or the power of paying the 
debts of the United States, or the power of levying and collect- 
ing the revenues of the United States? 
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If you apply this law to any one of the substantive powers of 
Congress^. the result is the same. Besides, to whatever power 
you apply it, to whatever class or collection of powers, take them 
successively and alternately, or take them collectively, you come 
in contact with the great original trust ; the duty of Congress 
to create and maintain a uniform metallic currency, for the 
purpose of operating as a uniform and universal standard of 
value. 

Now, it is quite possible that we shall on this occasion, as 
on many others, have able and eloquent arguments based on 
the position that this was a thing necessary to be done by 
the Government, under the circumstances. That is a mat- 
ter of opinion. And there is another opinion, and that 
other opinion, I myself happen to entertain, and there- 
fore, I will state it; not because it is of any consequence 
in the application of the judicial test that is to be applied here, 
but for the purpose of showing that these conflicting opinions 
have no relation to the judicial test. I believe, with as much 
strength and sincerity as anybody can hold the opposite opinion, 
that there was no necessity for doing this in the sense of an 
absolute and overwhelming necessity. I believe, and othere 
entertain that opinion, and the result has shown, that the Gov- 
ernment had nothing to do but to issue its promises in another 
form, but without this clause in the act creating them, to have 
commanded all the money it needed. Undoubtedly, it must 
have submitted to some discount in the early operation of 
those loans, if bonds had been issued and sold in open mar- 
ket ; but the result has shown that the mpneywould have come, 
and very soon it would have come in all the quantity that was 
wanted, and the bonds would have been finally sold above, 
instead of below par. This measure was not resorted to as a 
necessity. It was entered upon hefore any absolute necessity 
was developed. 1 speak advisedly. 

I believe, moreover, that these opinions which I now under- 
take to represent are not singular, and that, if the men who 
gave their assent to this measure, and who occupy important 
positions in the financial world, could now retrace their steps, 
they would give all their worldly wealth if they could thus 
rescue their country from the impending calamity which seems 
to be in the future before ud. 
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But what are your Honors to do with these two opinions ? 
Are you to extract out of one of them, or both of them, or the 
' conflict between them, the elements of a judicial determination 
of this question? Will you adopt the Congressional judgment, 
and say that that having been pronounced and acted npon has 
a tendency to show that the power exists, or is in any way a 
measure of that power ? Eemember, if your Honors please> 
that after the Congressional or legislative judgment, in any act 
of legislation, has been formed and acted upon, you have a 
function to perform, viz. : to apply the rule of the Constitution, 
and to determine w^hether that relation exists wliich the Consti- 
tution requires between the means employed and the execution 
of the power. This function it is necessary that this Court 
should perform, or surrender the banking system of this State 
to destruction. 

I come now, may it please your Honors, to say a few words 
ia respect to the judgment of the Court below, and of its eflFect, if 
affirmed, upon the banking system of this State, and of its effect, 
if affirmed, on the powers of the States to administer their own 
constitutions and laws. 

The judgment finds, in the first place, that the act of Con- 
gress is constitutional and valid, and that treasury notes are 
a good legal tender for all debts mentioned therein. 1 deny 
this proposition, and affirm that Congress can make the promis- 
sory notes of the United States a legal tender for no debts not 
due to the United States. 

The judgment finds, in the next place, that a tender of treas- 
ury notes by a bank of this State was an offer to redeem its 
bills in lawful money of the United States. I take it for granted 
that it was the intention of the Court below in entering this 
judgment — although no argument was had— to say that it was 
a redemption in lawful money of the United States, according 
to the meaning of the Constitution and laws of this State, 



i otherwise we are here on a quibble, trying a wholly un- 

! important question, one that has really no relation to the 

welfare of the banking system. The judgment is, then, as I 

understand it, that whereas the constitution and laws of this 

State require the banks to redeem their bills in gold and silver, 

; yet that a treasury note satisfies this requirement. Now, if this 
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18 trae — ^true by a paramount authority of Congress over the 
subject of tender, or the discharge of contracts — then the bank- 
ing system of the State of New York, framed with so much 
care and wisdom, and supposed to rest upon the State sovereign- 
tj as upon a rock, is nothing but d house built upon the sand. 
For, may it please your Honors, the very same authority which 
enables Congress to make a treasury note a discharge of that 
obligation under the constitution and lawi^ of this State, enables 
them to say that it may be discharged by merchandize, by lands, 
by the^vegetable products of the earth. Because, if Congress 
has power to say that our constitution and laws are satisfied by 
the tender of a treasury note in lieu of coin, then, j?(/n rationey 
by the same method of argumentation you reach the power to 
make everything a legal tender. 

It will not do to say that the authority is limited to making 
paper money a tender ; that it is limited to making the solemn 
promises of the Government a tender, resting on the sovereign 
character and high authority of tliat Government. For, unless 
you can reach a power to aflect the tender prescribed by the 
State law, to. affect the subject of what shall constitute redemp- 
tion or payment,- and unless you can reach it by some para- 
mount authority residing in Congress to legislate on that sub- 
ject, you cannot get authority to make the treasury note a legal 
tender ; and, when you have got that, you have got everything. 
I desire the merchants and bankers, and people of New York, to 
reflect upon this, and to ask themselves whether this is an 
advance in civilization, or a relapse towards barbarism. 

The judgment, in the third place, directs that the defendant 
be enjoined from selling the stocks which, by the statute, it is 
made his positive duty to sell, under the circumstances which 
have occurred here. Now, I am utterly at a loss to know what 
ground there is here for an injunction, or on what it is to rest; 
or how the interference that is proposed by the judgment is 
anything but a legislative act. Even if you find that treasury 
notes are equivalent to money — even if you find that they are 
equivalent in value to coin, or that they are to be treated, 
under the circumstances, as equivalents — how are you, as a 
judiciary, authorized to relieve against the operation of the 
statute, on the ground that equivalents have been tendered ? 
8 
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Is it your province to decide what equivalents 'may be taken 
for specie, under the Constitution and laws of the State? Yon 
can reach a decision which will enable you to interfere 
with the discharge of his duties by the superintendent of the 
Banking Department, only by holding that the phrase " lawful 
j money of the United States," means anything that the United 

! States may choose to enact as money. It is not, I submit, the 

I province of the Court to decide what equivalents for specie may 

be taken ; that is 41 legislative and not a judicial function, and 
all the reasons which may be urged in the existing state of the 
currency of the country, or the existing circumstances of the 
country, or the situation of the banks, are reasons which 
address themselves entirely to legislative discretion ; and the 
relief that is sought against the operation of the statute can only 
be attained through the legislative power of the State, and that, 
too, when the Legislature is authorized by an amendment of 
the Constitution of the State, to accept anything as equivalents 
for specie other than the hard money itself. 

The subject expands itself into a field of discussion altogether 
too wide and general for judicial consideration. But I ought 
not to sit down without saying a few words in respect to the 
duty which is now imposed upon the Court. 

I must say for myself, that looking forward from the present 
state of things, I can see nothing but financial disaster and ruin, 
unless some of the steps that Imve been taken shall be retraced. 
This opinion isnot mine alone; it is shared by many. A.nd it seems 
to me that it is a mere question of time as to when the final convul- 
sion and crash shall come. For myself, meaning no reflection 
upon others with whose motives or purposes I have no concern — 
I desire, when that day comes, to be able to say that I have done 
my duty to my country, according to my convictions. I can see 
very clearly, as it seems to me, what the steps are which will 
secure us from that impending calamity. The first depends on 
the firmness of the State judiciaries in administering their own 
constitutions and laws. It is plain, that nothing can be more 
important, as a means of reaching a condition of safety, than to 
hold the banks of this State to the performance of their obliga- 
tions under the Constitution and laws of the State. No serious in- 
jury can result to them ; for the confidence of the community in 
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their bills is the great thing to bq preserved for them, and for 
all of us, as the first step to be taken to arrest the disasters that 
seem to be in the future. The process can result in no serious 
inconvenience to them. 

On the lltli day of May, the entire circulation of the banks 
of this State was $35,506,606. The entire amount of specie in 
their vaults was $36,802,438, and of that, $34,000,000, in round 
numbers, was held in the city of New York.* 

Now, what is to be the immediate effect of a decision of this 
Court, that the banks of this State are to discharge their obliga- 
tions, and to redeem their bills in gold and silver? Some tem- 
porary and slight loss may occur. But what will be the imme- 
diate tendency ? Why, I submit it will be to satisfy the whole 
people that the laws of the State are to be executed in favor of 
the bill-holdere; that the faith of tiie State is to be kept ; and 
that point reached, the banks will find it very diflicult to get in 
this circulation of thirty-five millions, even though they may 
wish to get it in. 

On the other hand, may it please your Honors, a decision 
which throws all State laws and institutions, all contracts, all 
pecuniary obligations into a position where there can be no ul- 
timate basis for anything but the promises of the Federal Gov- 
ernment, and which locks up gold and silver in the banks for 
speculation, can have no possible tendency but to depreciate 
more and moFO the paper currency of the government. 

The next step lies wholly outside of the sphere of State legis- 
lation, wholly outside of the sphere of State judicial action, 
and depends upon the wisdom and virtue of Congress. It is, as 
it seems to me, to pledge the surplus revenues of the customs, 
which are receivable in gold, in some form of proper sinking 
fund, toward the withdrawal of portions of this currency from 
circulation. And, in the second place, by a vigorous system of 
taxation, creating and sustaining a demand for the use of gov- 
ernment notes, to be paid in in the form of taxes. And as the 
necessity for issuing them diminishes, and the necessity for tax- 
ation diminishes, withdrawing portions of them from time to 
time. Undoubtedly a long period of years must transpire before 
much can be done in that direction. 



* This cause was argued June 26. 
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Bat neither this nor any other measure can be reached so 
as to save us from those convulsions and disasters which have 
visited every nation that has gone headlong into the use of 
paper money of this description, so long as it is insisted that the 
promissory notes of the Federal Government shall be accepted 
as the basis of all banking, all pecuniary relations, all values ; 
and gold is thrust out of the office assigned to it by the univer- 
sal consent of mankind, by the Constitution of the United 
States, and by the constitution of this, commercially speaking, 
the most important State in the Union. 
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ARGUMENT 



OF 



HON. LYMAN TREMAIN, 

Of Counsel for Respondent, 



Mr. Teematn said : 

May it please the Courts — Your Honors, I am certain, can 
scarcely expect an apology from me for putting in print the 
body of the argument that I have the honor to submit on this 
occasion. Considering the gravity of the case, its national im- 
portance and bearing, that it involves the interpretation of the 
Constitution of the United States, and hence requires greater 
care and piecision than an ordinary oral discussion, — ^it has 
seemed to me that that mode of presentation was due both to 
the dignity of the cause, and of this high tribunal which is to 
determine it. 

Before entering upon the discussion of the questions and princi- 
ples involved, I wish to direct the attention of the Court, briefly, 
to the precise nature of the questions in the case, and the mg-nner 
in which they are presented. The parties to this controversy have 
availed themselves of that valuable provision contained in the 
Code, by which a simple and economical mode of obtaining de- 
cisions upon controversies that exist between them may be had. 
They have determined, as they have a right to do, what those 
questions were. They have foreclosed all inquiry in relation to 
matters of fact, including the question presented by my honored 
adversary, as to whether or not a proper case for an injunction 
was established, with an exact reference to the issues which the 
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parties have made, and upon which a judgment shall be pro- 
nounced by this Court. The argued case is in these words : 

*' The plaintiffs and defendants have therefore agreed upon 
the foregoing case, and upon the same the parties to this con- 
troversy submit to the Court the questions : 

Whether the aforesaid Act of Congress, approved February 
25, 1862, is Constitutional and valid ; and also, whether the 
refusal of the plaintiffs to redeem their said notes so issued by 
them, upon demand, in the gold and silver coin of the United 
States, and their offer to redeem said notes in the notes of equal 
denominations issued as aforesaid, by the authority of Congress, 
was a failure or refusal to redeem their notes in the lawful 
money of the United States." 

That is the question which they have agreed upon, and which 
is submitted to your Honors for judgment. 

" If the Court be of the opinion that the said act is Constitu- 
tional, and that the plaintiffs offered to redeem their notes in 
the lawful money of the United States, their judgment is to be 
entered restraining the defendant, as superintendent, from 
taking any further steps towards redeeming any of the notes of 
the plaintiffs, in cases where tlie plaintiffs have offered tore- 
deem in the legal tender notes of the United States, and that 
he be restrained from taking any steps towards the sale of the 
stocks or trust funds in his hanas belonging to those plaintiffs, 
upon facts similar to the foregoing. But if, on the contrary, 
the Court be of the opinion that the said Act of Congress is 
unconstitutional, and that a refusal to redeem in the gold or 
silver coin of the United States, is a refusal to redeem in the 
lawful money of the United States, then a judgment is to be 
entered dismissing the complaint of the plaintiffs." 

At the proper stage of my argument, I shall endeavor to 
show that the attempt made by my learned adversaries here to 
distinguish between bank notes issued under the Constitution and 
laws of the State of New York, and other debts and demands 
recognized by the law, is as fallacious, as we believe and hope 
we shall show, is the objection to the power of Congress to pass 
an act making treasury notes a legal tender in payment of any 
and all demands existing within the jurisdiction of the United 
States. 

This case shows that the plaintiffs are banking associations 
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organized under the general banking law of New York. They 
had deposited their securities with the Superintendent of the 
Bank Department, and received circulating notes, which had 
been only put in circulation. The holders of some of these bills 
presented them to the banks and demanded payment, and the 
banks tendered, in payment, legal tender treasury notes, which 
the holders refused to receive, and they demanded payment in 
specie. The bankers refusing to make any other payment, the 
holders caused the bills to be protested, and sent to the Super- 
intendent, requiring him to proceed and sell the securities of 
the banks deposited in the Bank Department, for the purpose 
of redeeming these bills or notes. The Superintendent, being 
about to take measures to sell such securities, and the banks 
being about to commence an action to restrain him from taking 
any such steps, the parties to this action agreed upon a case, to 
obtain a judicial determination of the questions involved in the 
controversy. 

The only points presented by the case are, whether the act 
of Congress, approved February 25th, 1S62, declaring the Trea- 
sury notes, issued under and by virtue of that act, a legal tender 
in payment of debts, is constitutional and valid, and whether a 
tender of such notes in payment of bank bills issued before the 
passage of the act, was a good and sufficient legal tender, to 
prevent any further proceedings to compel the redemption of 
such bank notes. 

This act of Congress is entitled "An Act to authorize the issue 
of United States notes, and for the redemption or funding 
thereof, and for funding the floating debt of the United States." 

It is provided in the first section of this act, that the Secre- 
tary of the Treasury was authorized to issue, on the credit of 
the United States, one hundred and fifty millions of dollars of 
United States notes not bearing interest, payable to bearer, at 
the Treasury of the United States, and of such denominations 
as he may deem expedient, not less than five dollars each ; and 
it is further provided, that " such notes herein authorized shall 
be receivable in payment of all taxes, internal duties, excises, 
debts, and demands of every kind due to the United States, 
except duties on imports, and of all claims add demands against 
the United States, of every kind whatsoever, except for interest 
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upon bonds or notes, which shall be paid in coin, and shall he 
lawful money, and a legal tender in payment of all debts, public 
and private, within the United States, except duties on imports 
and interest as aforesaid,^^ 

It is diflScult to over estimate the importance of the principles 
involved in this case. They aflEect, in some degree, the pecu- 
niary interests of all persons holding debts, or who may here- 
after hold debts, payable within the United States. What is 
far more serious than any mere pecuniary consideration, how- 
ever, is, the influence which the determination of this case must 
produce upon the ability of our Federal Government, according 
to the authorized exposition of the Constitution of the United 
States, to sustain itself in the tremendous struggle through 
which it is now passing, by the employment of those means, 
and by the exercise of those governmental powers which all 
civilized nations are accustomed to use, for the purpose of bor- 
rowing money, supporting armies and navies, and maintaining 
their national credit and authority. The necessity for an early 
adjudication of the question, by the Court of last resort in this 
State, is enhanced by the fact, that tlie law may be regarded as 
wholly unsettled, by reason of conflicting decisions in the Su- 
preme Court, upon the precise questions presented in this case. 

In April last, the General Term of the Supreme Court, held 
at Rochester, in the Seventh District, decided, in the case of 
Hague v. Powers, all four of the Judges concurring in the re- 
sult, in favor of the constitutionality of the legal tender clause 
in the act of Februarv, 1862. 

Two months later, the General Term of the Supreme Court, 
held at New York, decided, in the First District, in the case of 
Meyer v. Roosevelt, that the legal tender clause was invalid, or 
at least, that it could not apply to existing debts. 

In the latter case, the published opinion of the Chief Justice 
indicates that he places his decision upon the sole ground that 
the act of Congress must be construed so as to act only upon con- 
tracts made after its passage. 

It is respectfully submitted, that this narrow ground for a 
decision, upon a great Constitutional question, cannot be sound. 
While the general doctrine, that laws are to be construed pro- 
spectively, unless their terms require, or plainly indicate the in- 
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tention of the Legislatury thai: tiuy sball operate upon past 
transactions, is not controverted, yet it is supposed that doctrine 
does not affect the true construction of this statute. 

The terms of tliis act would seem to be too plain and too broad 
to admit of argument. The Treasury notes issued under the act 
are declared to be " lawfiCl money P If they are lawful money ^ 
they ttiay be lawfully used in payment of debts, old and new, 
|)ast and fature. But the act proceeds, in explicit terms, to 
declare that the notes '^ shall be a legal tender in payment of 
ALL DEBTS, publiG and private, within the United States?^ 

They are to be legal tender in payment of aU debts, including, 
by its necessary construction, present and existing as well as 
future and nncontracted dehts. 

Again, if the law is valid as to liabilities created after its 
passage, as seemed to be assumed by the Chief Justice, and in- 
valid only as to existing debts, may it not be wholly impractica- 
ble to carry out any such distinction in practice ? Suppose that 
in the case of Meyer v. Roosevelt, Judge Eoosevelt obtains a 
judgment for hi^ debt on the ground that the tender in Treas- 
ury notes is invalid. The sheriff accepts 1fom the defendant 
payment of the judgment in Treasury notes, but Judge Roose- 
velt refuses to receive these notes from the sheriff, and sues him 
for not collecting the judgment, and recovers against the sheriff 
for the amount of his debt. The sheriff then tenders to Judge 
Roosevelt payment of that judgment in legal tender Treasury 
notes. The judgment against the sheriff is a liability created 
after the passage of the law. If the law is valid, as affording a 
legal currenpy for paying such debts and liabilities, why would 
not the tender by the sheriff be valid, and why could not the 
sheriff obtain a satisfaction of his judgment by order of the 
Court, and thus leave in the possession of Judge Koosevelt 
nothing for his debt but the Treasury notes? Or, suppose that 
Judge Roosevelt proceeds to sell the mortgaged property, under 
his decree of foreclosure. May not the purchaser at this sale 
lawfully satisfy his bid by tendering treasury notes? The lia- 
bility of the purchaser arises after the passage of the act o^ 
Congress, and accordif\g to this distinction, he may pay his debt 
in Treasury notes. Can a construction be sound which may be 
thus rendered unavailing for any practical purpose ? Does not 
9 
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this construction wholly ignore the very nature and essence of 
the law itself, as a law furnishing a legal currency for all 
purposes and all debts; a cuiTeucy which, if good at all, must 
be uniform, and applicable to all debts — past, present, and 
future. 

These notes, then, thus issued, are either lawful money or 
they are not. If they are lawful monej^, then they must be 
received by the creditor when tendered, and if they are not, 
lie may accept or reject them at his pleasure. Whether they 
are lawful mone^ or not, and whether they are receivable in 
payment of existing debts or not, depends upon the Constitu- 
tional power of the National Legislature. There being no 
reasonable room for doubt that the legislative will and purpose, 
as indicated by the act, were to make these notes money and a 
legal tender as to " all debts," we are brought to the consid- 
eration of the question really involved, viz. : 

Has Congress the power^ under the Constitution^ to make a 
law declaring treasury notes issued by the United States, and 
payable at its treasury^ for the redemption oj^which the credit 
of the Federal Government is pledged^ and for the payment 
whereof the entire property of the Government and the Nation 
may he reached by taxation, a legal tender for the payment of 
debts f 

I maintain the aflSrmative of this proposition. 

The law in question, like the great mass of other laws passed 
by Congress since the formation of the Government, is not, we 
concede, included, in terms, among any one of the great powers 
expressly conferred upon Congress. ^ 

While this is conceded, the proposition is submitted, that the 
power to pass this law is just as fairly implied, and the law is 
as necessary and proper to carry into execution the powers ex- 
pressly conferred upon Congress, and the powers vested by the 
Constitution in the Government of the United States, as if the 
law were one simply to borrow money on the credit of the 
United States. 

Let me illustrate more fully what I mean, when I say, that 
the Constitution does not, in any express terms, confer on Con- 
gress the power to declare what shall be lawful money or a 
legal tender for private debts. The Constitution expressly 



ex 

I 

confers the power upon Congress to '' coin money^ regulate 
the value thereof, and of foreign coin." {Oonst.j art, 1, sec. 8, 
svb. 5.) 

It does not, however, in terms, confer the power upon Con- 
gress to declare that the gold and silver coined at the govern- 
ment mint, impressed with the government stamp, and bearing 
upon its face the government value, shall be lawful money, or 
a legal tender in payment of all debts. 

It will be presently observed, however, that from a very early 
period in the history of the government, laws re»^ulating the 
coinage and the value of money have made such coinage lawful 
money, and declared that it should be a legal tender in pay- 
ment of all debts. The power to do this has never been 
doubted. On the contrary, tenders have been made, pleas 
upheld, judgments pronounced, and justice administered in all 
the States', and in all the Courts of the Union, State and Fed- 
eral, upon the assumption of the validity of these laws. Such 
laws afford a fair and fitting example of what is intended by 
laws " necessary and proper to carry into execution the powers 
conferred upon Congress or vested in the Government under 
the Constitution." 

Indeed, the contemporaneous passage of such laws and the 
universal acquiescence in their validity by the Courts and 
people of the United States, may properly be regarded by the 
Courts as affording legitimate evidence of the true construction 
of the Constitution. {Cohens v. Virginia^ 6 Wheaton, 264, 418. 
Stuart V. Laird^ 1 Cranch^ t299. Martin v. Hunter^a Lessee^ 1 
WheaL^ S04. Coutant v. The People^ 11 Wend.^ 511-. People 
V. Green^ 2 Wend.^ 266. SmitKs Commentaries on Statutory 
and Constitutional Construction^ chapter 13, pa^e 739.) 

Judge Story says (1 Story* s Com.., p. 392) : 

» 

"It is at the same time just and true that the most unex- 
ceptionable source of collateral interpretation is from the 
practical exposition of the government itself, in its various de- 
partments, upon particular questions discussed and settled upon 
its own intrinsic merits. These approach the nearest, in their 
own nature, to judicial expositions, and have the same general 
recommendation that belongs to the latter. They are decided 
upon solemn argument, pro re nata^ upon a doubt raised, upon 
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a lis mota^ upon a deep sense of their importance and difficulty 
in the face of the nation, with a view to present action in the 
midst of jealous interests, and by men capable of urging or 
repelling the grounds of argument, from their exquisite genius, 
their comprehensive learning or their deep meditation upon 
the absorbing topic." 






It may be mentioned in this connection, that Congress has 
continued to declare the coin, the value of which it regulated, 
legal tender in payment of debts, notwithstanding the fact that 
it has been, from time to time, changing and reducing the 
weight, intrinsic value, and purity of such coin. 

In 1792, an act was passed for *' establishing a mint and reg- 
ulating the coins of the United States," which contained the 
following provision : " And be it further enacted, That all the 
gold and silver coins which shall have been struck at and issued 
from the said mint, shall he a legal tender in all payments what- 
soever^ those of full weight, according to the respective values 
hereinbefore declared, and those of less than full weight, at 
values proportional to their respective weights." {Chap. 16, 
Laws of 1792.) 

In 1793, another act was passed regulating foreign coin, and 
for other purposes, by which it was enacted that foreign gold 
and silver coins should pass current as money within the United 
States, ar{d he a legal tender for the pay7n€nt of alldehts and de- 
mands at the rates therein specified. 

And I have given references here to various acts passed, from 
time to time, changing this coin, and providing that it shall 
continue to be a legal tender. {Chap. 5, Laws of^QB. See also 
similar laws : Laws of 1800, chap. 34 ; Laws ^1801, chap. 21 ; 
Law^ of ISIS^ chap. 4 ; Laws of 1828, chap. 67 ; Laws of 1834, 
chap. 95 ; Laws of 1835, chap. 39 ; Laws of 1837, chap. 3, Ist 
session ; Laws of 1837, chap. 4 ; Laws of 1SA3, chap. 46 ; Laws 
of 1S53, chap. 79.) 

By the last act, it will be observed that the weight of the 
half dollar was reduced from 206i grains, the standard estab- 
lished by the act of 1837, to 192 grains, and a proportion- 
ate reduction made in the quarter dollar, the dime and half 
dime, and yet the silver coin thus reduced was declared to he a 



69 



legal tender. {Laws of 1853, ehap. 79 ; Laws of 1837, ohap. 3, 
let session.) 

These several statutes show, that for more than seventy years, 
Congress has claimed and exercised the power to declare what 
gold and silver coins shall be legal tender in payment of debts 
as a power implied from the grant of authority to coin money 
and to regulate its value. The exercise of this power has passed 
unchallenged by the People or the courts. It will be my aim 
to show that the power clearly exists, as incident to the power 
expressly granted, and also to prove that the power to declare 
treasury notes a legal tender, is just as clearly implied from the 
powers expressly conferred upon Congress. 

These acts also prove, that Congress has changed, from time 
to time, not only the quantity of silver that should constitute the 
half dollar, but also that it has changed the relative value of sil- 
ver to gold, as tested by weight, from 15 to 1 to 16 to 1. {See 
Laws of '92, '34 and '37.) At the same time, during this period, 
the commercial value of the coin has been very different from 
the legal or mint value as fixed by act of Congress. 

This leads me to make another observation which, I think, 
belongs to the case. It is conceded that Congress possesses plen- 
ary power over the subject of coinage of money and regulating 
its value. Qrant, if you please, as is claimed, that this power 
is limited to a metallic currency. The kind of metals which 
shall be employed, the quantity of gold, silver, platinum, lead, 
or alloy, which sliall compose the eagle, the half eagle, the dol- 
lar or the half dollar — these and kindred questions are submit- 
ted wholly to Congress. 

Witiiont pausing to inquire whether the power to coin money 
embraces the power to issue treasury notes, and to make them 
a legal tender, it is very evident tiiat Congress is vested with 
supreme and unlimited control over the metallic currency of 
the country. There are those who honestly imagine that, the 
value of the Constitution will be impaired and private rights 
destroyed, by a construction which shall uphold the constitu- 
tionality of the legal tender act of 1802. It may quiet their 
nerves to consider that Congress possesses the undoubted power 
to make a law which shall authorize their debtor to tender to 
them, in payment of his debt, a coin so debased that it pos- 
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sesses no intrinsic value, and that in such case, they would have 
no remedy whatever, except to aid in the election of other rep 
resentatives in Congress who would repeal the law; while in re- 
gard to treasury notes, they not only have this remedy, but for 
the security of the notes, they have the first lieu upon all the 
real and personal property of the nation, and all the machinery 
of the General Government to aid in promptly enforcing tlie 
collection of the lien. 

And my learned friend has given another illustration of that 
power in regard to making his nickel penny a legal tender for 
$50. Yet conceding that Congress has power over the metallic 
currency of the country, I apprehend that no one can contend 
that Congress would not do that. 

I am well aware of the answer that was given to this sugges- 
tion in the case of Meyer v. Roosevelt^ in the opinion delivered 
by a learned judge for whose ability, independence, and learn- 
ing, I entertain the highest respect. In a very able argument, 
maintaining what I shall endeavor to show is a most unsound 
position, Mr. Justice Peokham observes : 



" It is also said that it is of little moment that Congress should 
be forbidden the power to issue treasury notes as money, when 
they are authorized to debase the coin to any extent they choose, 
and may thus attain the same end, though by a less beneficial 
and practical measure. In the first place, I deny the right or 
power of Congress to destroy, under any authority " to regu- 
late" and preserve. Ihe framers of the Constitution intended 
to provide metallic currency from the precious metals known 
and appreciated among all civilized nations. To coin three 
parts lead and one part gold into money, stamp it as mon%y and 
declare it to be gold by law, or equal to gold, would not only be 
futile, but would be a fraud upon and a gross j)rostitution of the 
power to coin money. If it be within the letter, it is wholly 
foreign to the spirit of the Constitution. 

But, in the second place, such a measure would be impractica- 
ble in the present age. It would be the same species of legislation 
as the act under consideration, but not so specious or insidious. 
To debase the current coin of the realm (not in good faith to reg- 
ulate it), would be an act of barbarism belonging to past ages, 
and in no more danger of being revived at this day, and in this 
civilized land, than there is of establishing the worship of 
Egyptian idols. Therefore, that power required no qualifica- 
tion." 
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Tlie fact that a power is liable to abuse by the legislature to 
which it is confided, is no argumont against its existence. 

** There is always some chance of error or ahuse of every 
power ; but this furnishes no ground of objection against the 
])ower ; and certainly no reason for an adherence to the most 
rigid construction of its terms, which would at once arrest the 
wlioly movements of the Government. The remedy for any 
ahtise or misconstruction of the power is the same as in similar 
abuses and misconstructions of the State Governments. It is 
by an appeal to the other departments of the Government; and 
finally to the people, in the exercise of their elective fran- 
chises.'^ {Story^s Co?nme?itarics on the Constitution, §612, J9. 
439.) 

The embargo laid in 1807 by Mr. Jefferson's recommenda- 
tion, whereby our foreign commerce was suspended by a per- 
manent act without limitation as to duration, was sustained by 
the judiciary, notwithstanding the objection that it destroyed 
instead of regulating commerce. {Story^s Com,, §§ 645, 646.) 

And the words here arc not " regulate coin," as in the case 
of the commerce clause, but '' to coin money and regulate the 
value thereof." 

The acquisition of Louisiana, and the appropriation of nation- 
al funds for its purchase, under Mr. Jefferson's administration, 
were acts placed'wholly on the broad grounds that the right to 
acquire territory was incident to national sovereignty ; that it 
was a resulting power, growing necessarily out of the aggregate 
powers conferred by the Federal Constitution ; and that it was 
for the common defence and general welfare. {Story^s Com- 
mentaries, §§613, 644.) 

It is respectfully submitted, that the learned Judge does not 
succeed (if he so intended, which is doubtful) in meeting the 
argument which he is combatting, by his statement, that an 
act of congress debasing the currency is impossible. On the 
contrary, if it be jndeed true, as the Judge remarks, that the 
act of Congress under consideration is just such a law as would 
be an act of that character, only being more " specious and 
insidious," the possibility and the advantage of the passage of 
such a law are rendered apparent by the very illustration 
before us. But I submit, with profound regard and respect, 
that in both cases, the judiciary department of the government 
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should assume, that a law, eitlier of the one kind or the otiier, 
would not be passed without good and sufficient reasons for its 
passage; that grounds should be sedulously inquired after to 
uphold it, when it was brought up for review ; and that, even 
if it was passed under a mistaken view of its necessity, as my 
learned adversary has endeavored to argue here in an argu- 
ment that would be exceedingly proper if addressed to Congress 
itself — even if he should succeed in that, the remedy should be 
sought, not by bringing the judiciary into collision with the 
legislature — a collision which will not inure to the benefit of 
the former — but by a repeal of the law. 

Before proceeding to the discussion of the affirmative propo 
sition, that the act under consideration is constitutional, it may 
be well to affirm some general propositions applicable to the 
subject. In this way, we shall bo better able to ascertain on 
what points we agree and on what we differ, from the assail 
ants of the law ; 



I. Whenever the constitutionality of a law of Congress is in- 
volved, a legal presumption exists in favor of its validity. 
True, there is a distinction in the test which is applied to a law 
passed by the legislature of the nation, and one enacted by the 
legislature of a State. In the latter case, the question is, 
whether the act falls within any of the express or implied 
prohibitions contained either in the State or the Federal Con- 
stitution. In the former case, the inquiry is, I admit, whether 
the act is embraced witliin any of the great powers expressly 
granted to Congress, or may be included among the more 
numerous implied and incidental powers which are appropriate 
to carry those powers into execution. But, in both classes of 
cases, a natural intendment must be indulged in favor of the 
law, arising from the fact that it has received the approval, both 
of the legislative and executive departments of the govern- 
ment, the incumbents of which have given their approval to 
the law, acting under a sense of their official responsibility, and 
the obligations of an oath to support the constitution. 

It is, therefore, a well settled rule, prescribed in adjudged 
cases for the action of the courts, that a law which has been 
regularly enacted, must not be set aside by the judiciary rashly, 
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or for light causes ; that every doubtful question shall be thrown 
in favor of the law, and that it can only be adjudged void, 
where its repugnance to the Constitution is plain and clear. 
[Morris v. The People, 3 Denio^a E.^ 381/ Ec Parte McCoh 
lorn, 1 CowerCs R., 664/ Fletcher v. Pech^ 6 Cranch^ 87/ 
Ogden v. Sanders^ 12 Wheaton^ 29/ Adams v. Ilowe^ 14 
Mass.j 345.) 

il. This case calls for a judicial construction of the implied 
powers of Congress, and for an exposition of the rules and prin- 
ciples applitable to such construction. I mean by implied 
powers those embraced under sub. 17 of section 8, article 1. 
I acquiesce in Mr. Madison's idea expressed in the Federalist^ 
that no new powers were granted by that clause. It would be 
equally correct, however, to include them under the head of 
express powers but for the sake of description, and to distin- 
guish them from the express powers enumerated, I call them 
implied povrers. Some general views on that important branch 
of constitutional law, may be considered appropriate. 

Some confusion of ideas is entertained, and expressed, in 
reference to what is meant by a strict construction of the Con- 
stitution. The general doctrine is not controverted, that the 
Federal Government is' a government with limited powers, and 
that all powers not granted to the United States, by the Consti- 
stitution, are reserved to the States or to the People. Now, 
it is denied that the true question is, whether the power 
claimed is granted, either in express terms, or by fair and 
reasonable implication. 

The Constitution itself furnishes the best guide for its own 
interpetration. It divides the powers of Congress into two 
classes, viz. : Powers that are express or specified^ and powers 
that are implied or incidental. While as to the former, we do 
not controvert that a strict construction is demanded, upon the 
principle that expressio unius est exclusio alterius } yet, as to 
the latter, a liberal interpretation is the true rule of construc- 
tion. This proposition will become more apparent, if we con- 
sider the contemporaneous history of the Constitution, its great 
and leading objects, the nature of the instrument, the character 
of the powers granted, the terms employed for such grant, and 
10 
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the judicial interpretations which hare been given to th6 sub- 
ject of inaplied powers. 

As to the contemporaneous history of this great ordinance of 
our government : 

Among the evils which expe'rience had developed in the gov- 
ernment under the articles of confederation, two were among 
the most marked and prominent. One was, that the Congress 
of the Confederation had no power make laws^ — laws which 
were capable of enforcement, by the power of the natiop. 
Another was, that the Congress possessed no implied or in- 
cidental powers whatever. • 

Article 2, of the Articles of Confederation is as follows : 

" Each State retains its sovereignty, freedom, and independ- 
ence, and every power, jurisdiction, and right, which is not by 
this confederation expressly delegated to the United States in 
Congress assembled." 

These difticulties were obviated, or at least intended to be, 
by the new Constitution. 



" The Congress sTiM have power to make all laws which shall 
le necessary and proper for carrying into execution the forego 
ing powerSy and all other powers vested by this Constitution in 
the Government of the united States^ or in any department or 
office thereof, ^^ {Art. 1, sec, 8, sub. 17.) 

In the amendments subsequently adopted, out of a tender 
regard for those who still clung to the peculiar ideas of State 
sovereignty which prevailed under the old government, it is a 
matter of significance that the words of the old articles '* ex- 
pressly delegated to tlie United States" were dropped and 
other words substituted in their place. 

In article 10, of the amendments to the Constitution, referred 
to by my leanied friend, it is provided that 



" The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the People." 
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The express grant of power to make laws, to make all laws 
necessary and proper to execute the powers expressly granted, 
and the studious cliange in the language of the clause reserv- 
ing to the States powers not granted, indicate, cleariy, the pur- 
pose of conferring upon Congress full control over the vast field 
of implied powers. 

As to the great objects and purposes of the Constitution : 
These are revealed in the instrument itself, in the history of the 
necessity which led to its formation, and in all the transactions 
connected with its origin and adoption. 

The Convention transmitted to Congress the* Constitution it 
had frariied, with an accompanying address, signed by George 
Washington, its president, on the 17th of September, 1787, with 
the following explanation : 

*^Sir, we have now the honor to submit to the consideration 
of the Dnited States, in Congress assembled, that Constitution 
which has appeared to us the most advisable. 

" The friends of our country have long seen and desired that 
the power of making war, peace, and treaties, that of coining 
money, and regulating commerce, and the correspondent ex- 
ecutive and judicial authorities should be fully and efiPectually 

vested in the General Government of the Union. 

•3^ ^ « « « ^ « 

" In all our deliberations on this subject, we kept steadily in 
view that which appears to us the greatest interest of every 
true American — ths consolidation of our Union — in which is 
involved our prosperity, felicity, safety, perhaps our national 
existence. This important consideration, seriously and deeply 
impressed on our minds, led each State in the Convention to be 
less rigid on points of inferior magnitude than might have been 
otherwise expected ; and thus the Constitution which we now 
present, is the result of a spirit of amity, and of that mutual 
deference and concession which the peculiarity of our political 
situation rendered indispensable." 

The Congress, by a resolution adopted Sept. 28th, 1787, trans- 
mitted this communication, with the Constitution, to the several 
Legislatures, in order to be submitted to the conventions of 
delegates, chosen in each State by the people thereof, in con- 
formity to the resolves of the Copyention tpade and proyide4i^) 
that c^^Q, 
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The people, tlierefore, in adopting the Constitntion, had be 
fore thenn this authorized explanation of its leading and car- 
dinal objects. 

As to the nature of the instrument itself: 

The Constitution was the frarae-w(^rk of a government tiiat 
was intended to leLstfoj^ever. The aricles of confederation which 
it superseded, are replete with evidence that they were intended 
to be perpetual. 

The title is " Articles of Confederation and perpetual Union." 

" And the articles of this confederation shall be inviolably 
observed by every State, and the Union shall bo perpetufL^^ 
{Art 1 3 6>/ Articles of Confederation.) 

The ratification clause is impressively significant also on tiis 
point. 

" And whereas it has pleased the Great Governor of tlie 
World to incline the hearts of the Legislatures we respectively 
represent in Congress, to approve of, and to authorize us to 
ratify the said articles of confederation and perpetual Union : 
Know ye, that we, the undersigned, delegates, by virtue of the 
power and authority to us given for that purpose, do by these 
presents, in the name and in behalf of our respective constitu- 
ents, fully and entirely ratify and confirm each and every of 
the said articles of confederation and perpetual Union. 

" And we do further solemnly plight and engage the faith (»! 
our respective constituents that * * the articles thereof 
shall he inviolably observed by the States^ we respectively rciic 
sent; and that the Union shall be perpetual'^^ 



The Constitution, with less amplitude of phraseology, but in 
language of grand simplicity, declares its purpose to be, an.oiig 
other things, to ^'"form a more perfect Union^^ thus plainly de- 
claring its object to preserve and retain the perpetual Union xhwi 
already existed under the articles of confederation, but to make 
that Union more effective. 

Indeed, the entire preamble revealing the noble purposes ot' 
the new Constitution and its endless duration, may be profitably 
referred to in this connection : 



" We, the people of the United States, in order to form a 
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more perfect Union, establish justice, ensure domestic tranquil- 
lity, provide for the common defense, promote the general wel- 
fare, and secure the hlesaings of liberty to ourselves and our pos- 
terity, do ordain and establish this Constitution for the United 



States of America. 

The consolidation of the Union and its perpetuity were not 
the only objects in view. Absolute sovereignty, complete 
supremacy over all governmental subjects which were confided 
to the charge of the national, authority was another desideratum. 
This object has been accomplished. The omnipotence of the 
British Parliament is not more absolute than is the supremacy 
of the Federal Government, in regard to all matters and sub- 
jects within the sphere of its jurisdiction. For all national 
purposes embraced within the scope of the Constitution for the 
execution of the great powers granted to the United States, the 
Congress of the United States holds absolute sway over all the 
citizens, the property and resources of the nation, subject only 
to accountability before the people whose representatives they 
are. 

Language could not be found adequate to express this consti- 
tutional idea of Federal supremacy, more comprehensively and 
forcibly, than the following : 

" This Constitution and the Liws of the United States which 
shall be made in pursuance thereof^ and the treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land ; and the judges in every 
State shall be bouiyi thereby, any thing in the Constitution or 
laws of any State to the contrary, notwithstanding." {Art 6, 
sec. 2.) 

The Constitution was intended to provide a scheme of Gov- 
ernment, which should be complete in all its departments, ex- 
ecutive, legislative, and judicial, and which should be adequate 
to caiTy on the operations of a great nation, in all future time, 
and under all possible exigencies. 

It vested al/ the legislative powers of the Government in a 
Congress of the United States, consisting of a Senate and 
House of Kepresentatives. {Art 1, sec. 1.) 

It vested the executive power in a President of the United 
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States, and carefully guarded against the possibility of any 
vacancy in that oflSce. {Art. 2.) 

Having prohibited to the States 'the essential powers of 
nationality, including the right to enter into any treaty, to lay 
imposts or duties on imports or exports, except in special cases, 
to keep troops or ships, or engage in war^ it provided the 
Supreme Court of the United States, an august and independ- 
ent tribunal, before which sovereign States and tlie United 
States might appear, and obtain a peaceful adjustment of all 
disputes and controversies. {Art. 1, § 10. Art. 3, §§ 1, 2.) 

The Constitution was a practical illustration of the great truth 
proclaimed in the Declaration of Independence,-that all gov- 
ernments derive their just powers from the consent of the gov- 
erned. It recognized the People of the United States as tiie 
only legitimate source of political power. It derived its ex- 
istence and authority from the People alone, and it spoke only 
in their name. It opens by declaring that we, the People^of the 
United States, ordain this Constitution. It concludes by requir- 
ing the assent of the people, in two-thirds of the States assem- 
bled in convention, before the Constitution could be endowed 
with life. 

The Constitution was an original instrument. It had no pre- 
cedent. It was unlike a charter, granting rights to the people, 
which had been reluctantly extorted from the Crown. It was 
exclusively American. In its formation, and in the construc- 
tion of the powers which it distributed, it was intended that no 
regard should be paid, nor even reference had, to musty records, 
old formulas, or ancient examples. It broke through all the 
trammels and restraints of bygone days. It was a grand and 
noble scheme of self-government, voluntarily ordained and es- 
tablished by the People of the United States themselves, for 
their own benefit and welfare. Such was the nature of the 
instrument which the Court is now required to interpret. 

As to the terms employed in the grant or distribution of gov- 
ernmental powers : 

These were admirably adapted to the purposes which were 
contemplated by the great statesmen who framed, and by the 
people who adopted, the Constitution. In the declaration of the 
legislative powers, no attempt was made to declare or define the 
precise nature of the laws whicU Congress should enact. Such 
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an effort would have proved a failure. In such case, the instru- 
ment would have ceased to become a Constitution, and would 
have lacked the facility of adaptation to circumstances, which 
was essential to such a document. It was impossible to fore- 
see, or provide for, the countless changes in political affairs, 
which might be developed, in the unknown and distant future. 

The Constitution, therefore, by a few masterly and compre- 
liensive outline sketches, expresses the powers conferred on 
Congress, yet confides the entire means by which these powers 
shall be executed, to the wisdom and discretion of those repre- 
sentatives, who may be chosen by the people. 

For example, it confers on Congress the power to borrow 
money, and the power to raise and support armies. Yet it does 
not declare that Congress shall have power to pass a law, or 
any particular law, to borrow money or to raise and support 
armies. It leaves the whole field of instrumentalities — the en- 
lire machinery, proper to accomplish these ends — ^the selection 
ofany oneor more of the innumerable means for borrowing 
money or raising and supporting armies, to be included under 
the general power of passing '* all laws necessary and proper" 
to borrow money or to raise and support armies. 

It makes the power supreme ; it removes all obstacles from 
its execution ; it dedicates all the means, energies, and resources 
of the nation to the end in view; it confers on Congress, un- 
limited and absolute control over them all, for the accomplish- 
ment of the object; and the rest it intrusts to Congress. 

It does, however, plainly indicate a purpose to confer all the 
authority necessary to preserve and perpetuate the Government. 
By its preservation alone, could the great objects of the Union, 
expressed in the preamble, be attained, and especially, could 
the blessings of liberty be secured for posterity to the latest 
^^eneration. To this end, unlimited authority is given to make 
^var, domestic and foreign, to repel invasions, suppress rebel- 
lion, quell insurrection, and to lay and collect taxes and duties 
to pay the debts, and provide for the common defence and 
general welfare of the United States. 

The Constitution was designed to establish and regulate the 
working of a government, for a first-class nation. All the legis- 
lative powers that were deemed necessary for this purpose — all 
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the means which- were accustomed to be employed by civilized 
nations to execute these powers — and all other means, which 
the public wants and necessities, or events subsequently arising 
in the ever-varying vicissitudes of human affairs, should dis- 
close to be necessary and proper, to give effect to the great 
l^owers conferred, were granted to Congress, under the Con- 
stitution. 

"Without pausing here, to group together the various observa- 
tions which have been submitted, it is believed that it may be 
confidently claimed, as the result of the whole, that, independ- 
ent of authority upon the question, a liberal rule of interpreta- 
tion must prevail in reference to the powers vested in Congress 
by implication. 

As to judicial authority and opinions on this subject, Judge 
Story says : 

" The restrictive interpretation is also contrary to a sound 
maxim of construction, generally admitted, namely, that the 
powers contained in a constitution of government, especially 
those which concern the general administration of the affaii*s of 
the country, such as its finance, its trade, and its defense, ought 
to he liberally expounded in advancement of the public good. 
This rule does not depend on the peculiar form of a government, 
or on the particular demarkation of the boundaries of its powers ; 
but on the nature and objects of government itself. The means 
by which national exigencies are provided for, national incon- 
veniences obviated, and national prosperity promoted, are of 
such infinite variety, extent, and complexity, that there must 
of necessity be a great latitude of discretion in the selection and 
application of those means. Hence, consequently, result the 
necessity and propriety of exercising the authorities entrusted 
to a government, upon principles of a liberal construction,'^^ 
{Story^s Commentaries^ sec, ^W^pp. 438, 439.) 



The views which have been expressed will be found, it is in- 
sisted, fully sustained by the learned and exhaustive opinions 
delivered by Chief Justice Marshall, in pronouncing the de- 
xjisions of the Supreme Court of the United States in the cases 
oi McCulloch vs. The State of Maryland (4 Wheaton^ 316), and 
in the subsequent case, reviewing the whole subject, of Osborn 
vs. The United States Bank (9 Wheaton, 859, 860). 

Although the particular law, creating a United States Bank, 
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which gave rise to the discussions in those cases, lias ceased to 
exist, yet the principles and doctrines established f«»r tlie con- 
struction of the Constitution, remain unchanored, and constitute 
an essential part of the constitutional law of the country. 

I now proceed, in the regular order of the discussion which I 
have marked out for myself, to the statement of two others prop- 
ositions, which arc intimately connected with the present line 
of argument : 

First. — ^It is not necessary to constitute a law of Congress a 
" necessary and proper" law to carry into effect the powers 
vested by the Constitution in the Government of the United 
States, that it should be the only means by which the same end 
can be attained. On the contrary, it is sufficient that it may be 
useful or conducive to that end, that it is adapted to that pur- 
pose^ or is calculated to effect the object. 

m 

Second. — Congress is the sole judge of the degree of its ne- 
cessity and propriety ; and the judicial department cannot 
adjudge the law to be invalid, on the ground that Congress has 
erred in its judgment on those points. 

The grant of a power to employ the necessary and proper 
means to an end, necessarily .carries with it the power to select 
and choose from among the various means calculated to pro- 
duce the desired result. Congress possesses far better oppor- 
tunities for determining what means are best adapted to produce 
the end, and to judge of the necessity and propriety of those 
means, than the judiciary. 

It is the duty of the President to give to Congress, from time 
to time, information of the state of the Union. {Art. 2, sec, 3.) 
Representatives in Congress, coming fresh from the people, are 
better acquainted with the actual condition of public affairs. 
Its committees, having power to send for persons and papers, 
and its members constantly mingling with the people, possess 
facilities for performing these duties^ which are not equally ac- 
cessible to the judges. 

• But these two propositions are so abundantly settled, by ex- 
press and repeated adjudications in numerous cases, that it is 
only necessary to cite the authorities, and to present to the 
11 
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Court a few appropriate extracts from the opinions of the Court, 
and the commentators upon the Constitution. {McCullooh v. 
Maryland^ 4 Wheat, 316 ; United States v. Fisher, et al., 2 
Cranch, 358 ; Van Homer^s lessee v. Dorrance, 2 DaZZ., 30i ; 
Marbury v. Maddism, 1 Cranch, 137 ; TA^ Z7ni^^^ /S^a^^5 v. 
Bevans, 3 TTA^a^., 336 ; ZTni^^e? /S^a^5 v. Turgey, 5 Peters., 115 ; 
Anderson v. i?wnn, 6 TTA^a^., 204; Dugan v. TAe ZTni^^cZ 
/S/ato, 3 TTA^a^, 172 ; The Exchange, 7 Granch., 116 ; (?«J^7i 
V. ^a/i^fe ^ U. States, 9 TTA^a^., 738 ; Harrison v. /S^^rry, 5 
Granch., 289; Postmaster- General v. J?arZy, 12 TTAea^., 136; 
fT /S'. V. Marigold, 9 TTA^a^n, 560.) 

Judge Marshaix says, (4 TTA^a^., 384:) 

" The degree of its (the law's) necessity, as has been very 
justly observed, is to be discussed in another place." 

" But where the law is not prohibited, and is really calcu- 
lated to effect any of the objects entrusted to the Government, 
to undertake here to inquire into the ^-e^r^^ of its necessity 
would be to pass the line which circumscribes the judicial de- 
partment, and to tread on legislative ground. This Court dis- 
claims all pretensions to such a power." 

Again: (P. 482.) 

" We admit, as all must admit, that the powers of the Gov- 
ernment are limited, and that its limits are not to be transcended. 
But we think the sound construction of the Constitution must 
allow to the National Legislature that discretion, with respect to 
the means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high 
duties as^'gned to it, in the manner most beneficial to the peo- 
ple." 



Judge Story expresses, very strongly, the opinion that the 
word necessary in the Constitution does not mean absolutely 
and indispensably necessary, — ^for these words are employed, 
when they were intended, as in Art. 1, sec. 10, sub. 2,) — but 
only what is needful, requisite, incidental, useful, or condu* 
dm to. {Story's Gom,, §§ 604, 608, 610.) 
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" Neither can the degree, in which a measure is necessary, 
ever be a teat of the legal right to adopt it." 

Of such a test Stoby says : Id., sec. 607. 

" It repeals the supremacy of the National Government pro- 
claimed in the Constitution." 

Says Judge Kent : Ist Kent's Com., p. 255, note a, 

" The words necessary and proper in the Constitution were 
not to be confined to means that were indispensable in the exer- 
cise of any express power ; but extended to all means that Con- 
gress should deem expedient and useful and conducive to the 
end proposed in the execution of any express power P 

This leads me to remark — 

J%trt?,^— The last two propositions, having been expressly 
adjudged by the Supreme Oonrt of the United States, as con- 
taining the true rules applicable to the constitutionality of laws, 
the questions involved in them are no longer to be regarded as 
open for argument, in the courts. 

The Constitution declares that the judical power extends to 
all cases^ in law and equity, arising under the Constitution, 
(Art. 3, §§ 1, 3.) 

Chancellor Kent, in treating of the construction given by the 
Supreme Court to the meaning of these very words " necessary 
and proper," says : 1st Kent's Com., p. 255, note a. 

" That construction is binding and conclusive, as well upon 
the other departments of the government, as upon the nation at 
large." 



The Supreme Court of the United States is accustomed 
to adopt whatever construction the highest State court gives 
to its own State Constitution. It is peculiarly fitting, that State 
courts shonld adopt the construction, which the Supreme 
Court of the United States gives to the National Constitution. 
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Any other conrse would produce iDterminable confasioD, and 
destroy that nniformity thronghont the country, which is so 
essential to the successful operations of our Government. Besides, 
any decision, by the highest State court, adverse to the con- 
stitutionality of an act of Congress, being appealable to the 
Supreme Court of tlie United States, a departure from the 
construction sanctioned by that high tribunal, would be cor- 
rected at the earliest opportunity. 

The only question, then, at all open for argument is, whetlier 
the act of February, 1S62, was useful or conducive or adapted 
to carr^j into extent ion any of the powers expressly conferred 
upon Congress, and as such a rule we see that the assailants of 
the law are compelled to carry a heavy burden upon their 
shoulders. Every presumption, as we have shown, being in 
favor of the validity of the law, it is incumbent on them fo 
show, tliat at no time, and under no circumstances, that have 
arisen, or which mav arise, is such a law ustfuL necessaru 
or proper to aid in the execution of any or all the powers 
expressly conferred upon Congress. Congress has pronounced 
its judgment another way, and the ordinary rules of intendment 
require, that if, under any exigency, such a law may be neces- 
sary and proper, for the purpose indicated, that the court will 
iutend that such an exisjencv did exist. In this connection, and 
as bearing on this question, I remark : 



in. This Court has a rfirht, and is in dutv bound — in 
determining this question of adaptation, or, in the language of 
the Constitution, of ** necessity and propriety** — to take judicial 
co^jnizance of tAc condition of th-: cour.tn/ at the time when 
Congress passed the act of Fehrnary, lSo2. 

In the prize cases recently decided by the Supreme Court of 
the United States, and reported in the Aj?ril number of the 
American Laic Refjister^ pige 33^, the court decides that it may 
take such ludieial cojjnizauce. It savs: 

"• 111 ey cannot ask the court t^etiect a technical ignorance 
of the exister.ce of a xcar icMch r// t.\f iror'd acinoicledges to be 
the *jreatest cicll icar kiioicri ia the hi^t-r^j of the human race^ 
at.d thns cripple the arui «>f the Govern jnent and paralvze its 
powers by subtle deiiaitioos and icgeuioos sopliisms." 
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On looking through the statutes of the United States, and on 
casting our vision over the horizon of our country, we learn that 
when this law was passed the Government was, and still is, 
engaged in war. It was passing through the most fearful trial 
to which it has ever been exposed. It was engaged in defend- 
ing itself in a war waged against it by eleven powerful States 
and eight or ten millions of people. It was employing all its 
energies and powers in the defense of its territory, the protection 
of its property, its rights and its honor, and in the preservation 
of its integrity, its nationality and its life. The great question 
of self-preservation was no longer an abstract problem, but a 
stern and fearful reality. The great powers of the earth were 
looking on, with cold indifference, and manifesting a disposition 
to strike whenever their blows would surely produce death. 

To meet the impending perils, the Government was calling 
into the field more formidable navies, and more numerons and 
well-appointed armies, than had over been known in the world's 
history. It became and was necessary to maintain navies that 
could effectually blockade thousands of miles of sea-coast, and 
armies that could traverse thousands of miles of land. Iron- 
clad fleets, ships of all kinds, cannon, powder, fortifications, all 
the paraphernalia of war, with the innumerable and immense 
supplies necessary for such armies, were to be procured by 
a Government suddenly plunged from a state of peace and un- 
preparedness into a terrible civil war. For the first time in our 
history, we find our salaries, our earnings, our income from 
eveiy conceivable source, heavily taxed to support the credit 
and furnish the means of our Government. To meet the 
tremendous expenditures incurred, and to carry forward these 
gigantic operations, the entire currency of the country would 
be totally inadequate. But, under the settled policy of having 
an Independent Treasury for the National Government, the 
nation should not be dependent, at all, upon the currency of 
the States. Indeed, the time may come, at no distant day, 
when the question may again come up, whether a State, that 
is prohibited from issuing its own bills of credit, can authorize 
a bank to do it. I am aware that it was held it might, in the 
case of JBrisco v. The Bank of Kentucky (llP^i^., 257), contrary 
to the opinions of Marshall and Stoky. Of this decision, Chan- 
cellor Kent says : (1 Kent Comm. note.) 
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"It appears to me, with great submission to the Supreme 
Court, that this decision essentially overrules the case of Craig 
(4 Peters^ 410), and greatly impairs the force and value of the 
constitutional prohibition" (restraining States from issuing bills 
of credit). 

In the midst of this fearful crisis, Congress is called upon to 
act. Both the legislative and executive departments of the 
Government, acting under a proper sense of their responsibility, 
and in full view of the state of the nation, have adjudged and 
declared, that a law authorizing the issue of treasury notes wliich 
shall be made a legal tender in payment of debts, is a necessary 
and proper law to carry into effect the powers vested in the 
Government. 

Is it seemly, is it wise for the judiciary to step in at such a 
time and declare that such a law is not necessary and proper, 
not useful nor adapted to effect the purposes intended ? On 
the contrary, is it not most plainly the duty of a sound, a con- 
stitutional, and a patriotic judiciary, to place itself in harmony 
with the other departments of the Government upon such a 
question ? I proceed to remark : 



IV. The act in question is, according to the Constitutional 
tests ^ a necessary and proper law to carry into effect the powers 
expressly granted. 

This involves two distinct propositions. 

1st. Can Congress authorize the issue of treasury notes 
at all, or for any purpose ? 

2d. Can it declare them to be a legal tender in payment 
of debts ? 



What is a treasury note ? 

A United States treasury note is nothing more nor less than a 
promise by the United States to pay the amount, at the tim^and 
place, therein specified. It is an evidence of indebtedness in 
the hands of the holder against the Government. It must, I 
think, be admitted to be a bill of credit, according to the an- 
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thorized definition of that instrument. {Briscoe v. Bank of 

KentiicJcy, 11 Pety 297; Craig y. State of Missouri^ 4 Pet.y 

410. 

Kentucky, 11 Pet., 297 ; Oraig v. State of Missouri, 4 Pet., 410.) 

The power to contract a debt, and the corresponding power 
to give a valid promise to pay it, are among the lowest attri- 
butes of sovereignty. If, as has been adjudged, the right to 
sue is an incident of sovereignty, the right to give a note for a 
debt would seem to be unquestionable, even were the Constitu- 
tion silent on the subject, but the Constitution is far from being 
silent. 

It recognises evidences of debt against the Government, 
under the name of '' Securities." (Art. 2, Sec. 8, Sub. 6.) 

" Congress shall have power to provide for the punishment of 
counterfeiting the secitrities and current coin of the United 
States.^' 

Again, it recognizes such debts in terms (Art. 2, Sec. 8, 
Sub. 1) : 

*' Congress shall have power to lay and collect taxes, duties, 
imports and excises to jpay the debtSj and provide for the com- 
mon defense and general welfare of the United States.^^ 

Finally, to foreclose all doubt, it is only necessay to add 
that (Art. 2, Sec. 8, Sub. 2)— 

** Congress shall have power to borrow money on the credit 
of the United States." 



It would seem to be reasonably clear, that the power to 
lorrow money on credit^ included the power to contract a debt, 
and as a very reasonable and necessary incident, the further 
power to give a note promising to pay the debt on demand, or 
at a future day. I am quite certain that before the advent of 
modern Constitutional doubters, the last proposition might have 
been yielded. 

The right and power to authorize the issue of treasury notes 
have been exercised for many years, without question, and have 
been sanctioned by our most eminent statesmen. 
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My learned friend has referred to a note written by Mr 
Madison, in regard to the effect of striking out from the original 
draft of the Constitution the right to authorize Congress to 
issue bills of credit. But these, notes as a circulating medium 
were recommended and approved by President Madison in 1 815, 
and by Mr. Calhoun in his speeches on the independent treas- 
ury bills in 1837 and 1840. 

See also Statutes of TJ. S. authorizing the issue of Treasury 
Notes — 

Passed in 1813. 

" 1814. 

« 1815. 

" 1837. 

•^ 1840. 

" 1842. 

" 1846. 

" 1847. 

The constitutionality of treasury notes is conceded by Jus- 
tices Ingraham and Leonard, in the case of Meyers vs. Boose- 
vdt. 

Me. Curtis : I concede their constitutionality. 

Mb. Tremain : The concession is very well, but as that is a 
material branch of my argument, and as it would perhaps not 
be entirely safe for me to rely wholly upon the learned counsel's 
admission merely, I will continue my argument on that point. 

Justice Ingraham says : 

" I shall take it for granted, in the further examination of this 
case. Congress has power to issue paper money. The discus- 
sions in the convention, and the subsequent discussions and de 
cisions upon the power of Congress to locate a bank, seem to 
concede this power." (He refers here to the authorities.) 

Justice Leonard says : 

" The question is not, whether the Government may emit or 
issue treasury notes. The right to do so is conceded to be one 
of the important powers which the Government may exercise 
by implication'" 
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The value of Judge Ingraham's admission is reduced some- 
what by his observations u|)on the fact, — which is also com- 
mented upon by my learned adversary, — that the constitutional 
convention struck out the words authorizing Congress to *' emit 
bills on the credit of the United States" — a fact which the learned 
judge seems to suppose established the existence of an intention 
not to confer such a power on the Government. We assert that 
it is an elementary principle, that when a law or constitution is 
clear in its terms, no resort can be had to the opinions of its 
framera, with a view to its interpretation. 

It is respectfully submitted, that Judge Ingraham does not 
displa}', in this latter portion of his opinion, his usual accuracy. 
It is confidently claimed, that the fact he mentions does not 
furnish the least evidence that the convention did not intend to 
confer on Congress the power to issue bills of credit; nor does 
it militate, in the slightest degree, against the position that such 
power was intended to be conferred as an implied power. If 
the power was understood by the convention, as we have en- 
deavored to argue, to have been conferred as an implied power, 
that would have been an abundant reason for strikino^ out the 
clause that had been reported, in the original draft of the Con- 
stitution. The power to emit bills of credit, by itself, as a 
separate and independent power, would have been the siiadow 
without the substance. It is only in its connection with other 
powers that it becomes efficient and valuable. It is im|)Ossi- 
ble to determine what motives influenced the convention, in 
striking out the clause, and hence the fact, itself, affords no 
guide whatever to judicial action. It is certain that some 
members opposed the clause^ on the express ground that the 
power was already included among the incidental powers con- 
ferred . 

Mr. Morris, in the very debate cited by my learned adver- 
sary, said, " Striking out the words will leave room still for 
notes of a responsible minister, which will do all the good 
without the mischief." 

Mr. Gorham said, "The power, so far as it will be necessary 
or safe, is included in tliat of borrowing." (3 Madison Papers, 
1345.) 

Virginia voted for striking out, because of Mr. Madison^s 
12 
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opinion that the Government would still be able to use public 
notes, so far as they would be gufe or proper. {Madison^s 
Works J vol. 3.) 

"We submit, then, that if my learned friend concedes the con- 
stitutionality and validity of treasury notes, he concedes, by 
necessary implication, that there is no force in the argument 
that by striking out the power to issue treasury notes, the con- 
vention intended to withhold that power from Congress. For 
bills of credit and treasury notes are, as we have shown, anala- 
gous or convertible terms — each means the same as the other. 

Mr. Curtis : I did not concede that the bills of credit, ante- 
rior to the Constitution, and treasury notes, are the same thing 
If these notes were issued as evidences of debt, like any other 
treasury notes which have heretofore been issued, then I con* 
cede that Congress has a perfect right to issue them, and borrow 
money upon them, or make any other use of them. But if they 
are to be used to circulate as money, or have the function of 
money, then I deny the power. 

Mr. Tremain : Mr. Madison was not alive to this distinction, 
for in the very message to Congress, to which I have referred, 
he not merely recommended the issue of treasury notes, but 
favored their issue and use as a part of the circulating medium 
of the country; and if it be true that the treasury notes are 
constitutional, then we submit that the whole argument upon 
the other side is entirely lost, when the counsel concedes that 
the Government may issue treasury notes. The only right to 
issue them is from an implied power, incidental to and con- 
nected with, or a corollary from, the other general powers 
expressly granted. I am happy to find here, opposed to us, a 
gentleman of acknowledged learning and distinction, who can 
»refer to a history written by himself ; showing that before his 
opinions can be suspected of being influenced in any way by 
the relation of counsel and client, he placed this same interpre- 
tation upon the act of the convention striking out this clause. 
The Court will undoubtedly give all due weight to the comment 
made by the learned historian oa that point. If, hQwever, it 
shall turn out that, in his deduction from that fact, he is in 
error, his history will not be impaired thereby, because, as a 
history of the fact^ it will still be veracious and truthful* And 
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in relation to the comment and deduction, it will only show 
that, like many other historians, he may sometimes fall into 
error when he goes beyond the oflSce of the historian and 
indulges in inferences and deductions ; and if it shall prove 
that he is in error, this error can easily be corrected ; for in the 
next edition he can say — as I hope and trust lie may say with 
truth — that it has been adjudged by the-highest judicial trib- 
unals of this State and of this nation that legal tender treas- 
ury notes are constitutional. 

I say further, that Mr. Madison, who is sometimes called the 
Father of the Constitution, while he was President approved 
of three acts of Congress, authorizing the issue of treasury 
notes; and in his message to Congress, in 1815, suggested the 
propriety of issuing such notes as a common medium of circu- 
lation, intimating no doubt upon the question of constitutional 
power. 

Mr. Calhoun, a strict constructionist, advocated the issue of 
treasury notes, as will be more fully shown in a subsequent 
branch of this argument. 

Assuming that the implied power to pass a law authorizing 
the issue of such notes rests on impregnable grounds — as I be- 
lieve it does from the argument upon it, and from the concession 
of my learned adversary — I pass to the consideration of the 
next question. Can they be made a legal tender in payment of 
private debts ? 

The only express powers which I deem it necessary to cite, 
on this point are ; 

1. The power to borrow money on the credit of the United 

States. (Art. 2, Sec. 8, Sub. 2.) 

2. The power to raise and support armies. (Sub. 11.) 

3. The power to provide and maintain a navy, (Sub. 12.) 

4. The power to regulate commerce with foreign nations and 
. among the several states. (Sub. 3.) 

5. The power to lay and collect taxes^ duties, imposts and ex- 

cises, to pay the debts and provide for the common defense 
and general welfare of the United States y but all duties, 
imposts and excises shall he uniform throughout the 
United States. (Sub. 1.) 
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The undoubted historical facts that in time of war the notes 
issued by the Bank of England, have been made a legal tender 
in payment of debts, and that the notes of the Bank of France 
have been made a legal tender, may properly be considered ; 
not as affording, of themselves, any guide for the construction 
of our Constitution, but as furnishing evidence that such mea- 
sures have been regarded by the practice of other nations, as a 
usual and proper mode of regulating the currency and sustain- 
ing the credit of the government. 

The question then and the only question involved is, (there 
being no proiiibition upon Congress,) whether a law, making 
the treasury notes which Government may lawfully issue a 
legal tender, is a necessary and proper means of enabling the 
Government to execute any or all of the express powers men- 
tioned 1 To state the ca^e more accurately, the presumption, 
as we have seen, being in favor of the validity of tlie law, the 
real question is, can the assaihmts of such a law successfully 
maintain the proposition that such a law is not adapted to faci- 
litate the execution of any or all of these powers? If, in any 
case, or under any conceivable circumstances, such a law would 
facilitate the execution of these powers, any or all of them, the 
presumption is, that the law was passed to meet such a case, 
ai'd under those precise circumstances. Is not such a law cortr 
ducive to the proposed results ? Is it not a means adapted to 
such ends? The bare statement of the point seems to me to be 
an unanswerable argument of the whole case. 

A countless variety of cases will readily suggest themselves 
to the court to show, not merely that such a law would not 
only be of great value and eflScacy to enable the Government 
to execute these powers, but even that it might be indi^pens- 
dbly necessary. We have seen, however, that the latter con- 
tingency is by no means the test which the Constitution pre- 
scribes. 

Amid the wealth of materials furnished to us by facts patent 
to the whole world, and against which this Court cannot shut 
its eyes, we need not wait to act on the defensive upon such a 
statement of the points at issue. We need not wait for an argu- 
ment from the other side to show that the law was not a need- 
ful or appropriate means. We affirm, boldly, that facts of 
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which the Court may take cognizance, reveal the necessity and 
propriety of such a law. 

The Government mints, forts and munitions of war, are seized 
by armed men. An army, numbering its hundreds of thousands 
of arraed traitors, robbers and assassins, menace the Capitol of 
the nation. Its territory is invaded, its archives are in peril, its 
power, its safety, its nationality, its life, are all in imminent 
danger. 

The crisis admits of no delay. Vast navies must be main- 
tained. Immense armies must be raised and supported ; war 
must be immediately waged. Money must be borrowed. 
Money, and money alone, will maintain and support armies. 
The money markets of the old world are closed against the 
Govern mert. 

Disloyal men — sympathizers with treason — abound. They 
assail and impair the credit of the Government. They predict 
its overthrow. They fill the public ear, and poison the public 
mind, with denunciations of its policy, and its constituted author- 
ities. Ambitious men, willing to ride into power over the ruins of 
their country, seize the occasion to threaten repudiation of any 
debt that may be contracted, and to proclaim plans for recon- 
structing a new Union upon the shattered columns of the old 
one. The Government is in the throes of incipient revolu- 
tion, unless vigorous measures can be immediately adopted. 

It applies to capitalists for money. It exhibits an ample 
power of attorney to borrow money ; but capitalists, ever timid, 
are fearful. They fear to invest their money and then rely upon 
the uncertainties of the future for payment ; and they signific- 
antly intimate that Government notes will not pay debts. The 
Government, by a display of its sovereign power, declares to the 
money-lenders, Lend me the money that I want. You shall take 
my notes and pay your debts with them. Every citizen who re- 
ceives these notes from you, or takes them as they circulate, 
shall be allowed to pay his debts with them. I may use — if 
necessary, I will use — all the means, the property, the debts of 
the nation, in this exigency, to execute the powers vested in me 
for the benefit of the people. 

Would not such an exercise of power bring capital to its 
treasury ? Would it not give greater value to its notes ? Is it 
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not a means that will facilitate the borrowing of money 1 
Would it not be likely to aid in procuring the necessary facili- 
ties for maintaining navies and supporting armies? Let 
the magnificent success of the financial policy of the Govern- 
ment — which my learned friend denounces as a blunder- 
including the legal'tender treasury note scheme, answer the 
question. Let the unsullied credit of a nation which has raised 
one thousand millions of dollars, from its own people, in two 
years, answer the question. Let the vast loans now being vol- 
untarily made, daily and hourly, by a loyal ^^^ prosperous 
people, to their Government, answer the question. 

And in this connection, if the Court please, I may be par- 
doned for giving the opinion of a banker — not a lawyer — upon 
the question of the adaptability of those legal tender notes for 
raising money, as given in 1862, by Mr. A. B. Johnson, one of 
the leading bankers of this State, as well as one of the most 
successful and experienced — in a pamphlet, in which he con- 
siders only the financial aspect of the question — irrespective of 
its legal and constitutional bearing. 

He says : 

" As a means of borrowing money, no mode can be devised 
so prompt, eflfectual, and little expensive, as the issue of legal 
tender notes to the extent of the sums from time to time de- 
sired ; if connected therewith, a profitable use for the notes can 
be created ; but to issue the notes without supplying such a 
use, the notes become a species of forced loan without interest, 
and thus the worst conceivable means of obtaining, excepting 
taxation, taxes being a forced gift, and, therefore, worse than a 
forced loan. We may consider that Government can raise all 
necessary funds by sales of new stocks, and taking in pay therefor 
irredeemable bank notes ; but independently of the large gains 
wliich loan contractors would exact from the Government for 
becoming the instruments of difl^using such stocks through the 
community, and the necessity which would ensue that the Gov- 
ernment should circulate, among the public creditors, irre- 
deemable bank notes, as was practiced in the war of 1812, the 
circulating medium would be increased by the operation as 
much as by the issue of legal tender notes. Even should Gov- 
ernment issue proposals for more loans, receiving in pay only 
its own tender notes, the price at which any loan could be nego- 
tiated would always have reference to the obtainability of legal 
tender notes ; and, therefore, Government has no option but 



to issue legal tender notes for the loans it would negotiate. The 
only queation is, whether the notes sball be funded by th< 
public day by day, or io large masses by stoct contractors," 

Here is the opinion of an experienced banker, that this is th< 
best mode for raising money by the Government, and that ii 
his judgment there is no reason to apprehend those gloomj 
consequences portrayed by my learned adversary. But this ii 
no place for the discussion of a question of that character 
Before a different forum, such a discussion might be proper. 

The queation before this tribunal is one oi power. The ex 
pediency of such a law belongs to another forum. But, if thi 
Court should consider that question also, who has any right t< 
complain} The creditor, who is compelled to receive thes< 
notes for his debt, receives what will pass everywhere, stampef 
with the plighted faith of the nation. He receives paper wbicl 
is secured by the taxing power upon sixteen thousand millioni 
of property ; and, more than that, it is secured by all the futuri 
income and earnings of a young and vigorous nation, yet num 
bering, exclusive of rebels, more than twenty millions of thf 
niostindnstrious, enterprising and prosperous people under thi 
aun. 

Let the close-fisted miser clamor for gold, if he will — let thi 
soi'did and unpatriotic continue to exhibit a stronger loyalty t< 
a metallic currency than to the Government of their country 
if they will— let the disloyal rail on against greenbacks, if thej 
desire ; but let no branch of the Government fail to perform iti 
duty. Let the Government return good for evil. Having th( 
care of "lunatics, idiots, and persons of unsound mind," let iti 
parental guardianship be extended also to all these classes. Le 
it furnish thorn with a currency, equal in safety and value t( 
aoy other on earth. Let it continue to protect their property 
and aid in the collection of their debts. Let it give them sta 
bility, instead of change — law, instead of anarchy — government 
and good order, instead of lawlessness, violence and revolu 
tioQ, 

To proceed with the argument; the Government requires on( 
million of men, and arms for their use. The, required numbei 
Voluntarily flock to its standard. But, money is needed to keej 
them in the field, and it is needed immediately, and con 
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staBtly. Soldiers will not serve or fight without pay, nor will 
they remain in the field, if their wives and little ones are 
starving at home. 

Precious metals, in time of war, leave the country, or are 
taken from the avenues of trade and commerce and hoarded up 
by the timid, the selfish, and the speculator. Banks being in- 
dependent of the Government, issue or withliold bank bills, at 
their pleasure. But, if the Government possessed all the gold 
and silver and paper currency of the country, the whole would 
be inadequate to meet its wants. 

But, give to it the power to pay the soldier in a treasury note 
which shall be received throughout the United States, in pay- 
ment for food, clothing and other necessaries of life for himself 
and his family, and its ability to raise and support armies is at 
once established. 

And it is only necessary, as I said before, for us to show that 
such a law is conducive to, that it aids, that it facilitates the ex- 
ecution of any of those great powers conferred upon the Gov- 
ernment, for its own preservation, and for the preservation of 
the liberties of the people. 

Congress may regulate commerce ; money, the circulating 
medium, is the most essential element of commerce. Without 
an adequate supply, the great drain made upon the industrial 
energies of the nation by war, produces derangement in com- 
merce. Business is disturbed — exchanges disordered, and credit 
paralyzed. There is too little currency to meet the wants of 
the government. Government is less than sovereign, if it can 
not increase the volume of the currency, and if it can do this, 
the better the currency can be made, the more salutary will be 
its control over commerce* Impart to this currency the attri- 
bute of being a legal tender, and government rises to the true 
dignity of the Constitution. Then, it regulates commerce by 
creating a currency that shall be uniform throughout the 
country ; it facilitates exchanges, and promotes the interests of 

trade. t 

It is wholly unsound, to say, it is not a regulation of com- 
merce among the States, if the parties to the controversy hapf 
pen to reside in one and the same State. Money, the regulator, 
flows everywhere. Regulate it, and you regulate the commerce 
among the States. 
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Mr. Webster, in commenting upon this clause of the Consti- 
tution, observed : 

" If money, if currency, silver or paper, be a thing essential 
to commerce, how can they regulate commerce without regu- 
lating the currency of the country. This is a full and complete 
grant, and must include authority over everything which is 
part of commerce, or essential to commerce, and is not money 
essential to commerce?" 

Congress may levy taxes and collect them by a uniform sys- 
tem of taxation. The reasons w^hich have already been pre- 
sented for a uniform currency, apply also to this power. The 
process of collecting taxes with facilitj^, and the ease of obtain- 
ing their payment in a uniform currency, combine to prove 
that a law, making the government currency uniform, and of 
undoubted security and value, will greatly aid in the execution 
of this power. Our learned a^Jversaries have a hard task to 
perform. 

It will be incumbent on tliem to satisfy the Court that the 
facility for borrowing money does not depend upon the charac- 
ter or value of the security the borrower is able to furnish ; that 
soldiers can just as easily be procured to iight for a note which 
will not pay their debts, as for a note which every citizen is 
compelled to receive at par ; that it will not aid in regulating 
commerce, or collecting uniform taxes, to furnish a govern- 
mental currency of uniform value throughout the United 
States. 

If .we examine the entire law in question, we shall find that 
it relates to the payment of part of the public debt, and makes 
other provisions concerning such debt, and also relating to the 
revenues of the Government. What has already been sub- 
mitted furnishes the answer to the objection, tliat the leg^l 
tender clause is not adapted as a means to any of tlie ends for 
which powers were conferred upon Congress. 

It would scarcely be claimed by my learned advei*sary, that, 
if an individual were to send his agent into Wall street to bor- 
row money, that it would not be a very useful and appropriate 
means, adapted to the desired end, to furnish him with unques- 
tioned security. If lie is expected to obtain the money on real 
estate security, the possession of evidence of title to real estate, 
13 
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and if on personal security, good endorsed paper would be very 
convenientj useful^ and well adapted to the end* The better the 
paper, the nnore fit and appropriate the means* So, in this 
case, the power to make the paper a legal tender is directly 
adapted to the end. It is an appropriate means. And wholly 
unlike the extreme case put by my learned adversary, of taking 
the property of an individual by law of Congress, which is the 
judgment and not the law, and therefore obnoxious to the well 
settled distinctions recognized by the Courts between a judg- 
ment and a law, the real and true measure of adaptation is 
clearly expressed in the case of U, S, vs. Fisher (2 Granch)^ 
already cited. 

^^ Congress must possess the choice of means ^ and must he em- 
powered to use any means which are in fact' conducive to the 
exercise of a power granted hy the Constitution^ 

How aptly these words apply^to a law making notes a legal 
tender for all debts ? How eminently conducive is such a 
means to the borrowing of money, and to the exercise of the 
other powers herein mentioned, granted to Congress by tlic 
Constitution ? 

I leave this branch of the case, entertaining the most com- 
plete conviction that the more the subject is considered, the 
stronger will appear the grounds on whicli, the constitutional 
power to pass this legal tender law rests. 

V. The attention of your Honors is now called to some few 
authorities bearing upon the precise question involved in this 
case. Special consideration is invited for the opinions of Jus- 
tices Johnson, E. Darwin Smith, and J. C. Smith, maintaining 
the constitutionality of the law in question, in the case oi Hague 
vs. Powers, 

The Supreme Court of Indiana has adjudged the same law to 
be constitutional, in the case of Reynolds vs. The Bank of 
Indiana {AmMican Law Register^ for Septemler^ 1862, page 
669). 

A Bank had oflTered legal tender notes in payment of its 
bills, and a suit was brought, involving the suflBiciency of the 
tender, (similar to our own case,) and the Court held the tender 
good. Candor requires that I should add, however, that no 
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part of the opinion iu this case is satisfactory to me, or adopted 
by me, except its conclusion ; for the reason that the judgment 
is placed on a question of expediency, rather than on the higher 
ground of principle, on which alone it could safely repose. 

In the case of Shoenberger agst. Watts {American Law 
Register for July^ 1862, page 553), the District Court for 
the city and county of Philadelphia assumes the validity of 
this law. Judge Hare held, that where a bond and warrant of 
attorney were drawn in terms payable in gold and silver, and a 
judgment entered thereon, and a fi, fa, issued, by which the 
sheriff was required to levy the debt in gold and silver, the ji. 
fa, was irregular, as a jf?n«Z judgment was necessarily for law- 
ful money, and payable in any money which the law has made 
legal tender. The learned Judge speaks of the importance of 
the currency to the political system, and alluding to the recent 
act of Congress, making treasury notes a legal tender, to the 
grant of the money-making power to the Government of the 
United States. He employs this language in reference to the 
universal power conferred upon the Central National Govern- 
ment. 

" Hence the power of saying what shall he money^ at what 
rate money shall be taken, and what it shall be worth, has, in 
all civilized countries, and almost from the outset of civiliza- 
tion, been deemed one of the badges and attributes of sover- 
eignty, and assigned to the central and supreme authority of 
the State, as that which may indeed be perverted or abused, 
but which, yet abused or not, must be exercised uniformly, and 
according to some common rule, in order to be of utility at all/' 



The Supreme Court of the United States, at its recent term, 
decided in the case of The People^ ex rel. The BanTc of the 
Commonwealth v. The Commissioners ofTaxes^ that the securities 
of the United States were exempt from taxation under State 
authority. The opinions of the Court have not been examined 
to ascertain the ground on which the decision is placed. An 
act of Congress, passed in 1862, declares that such securities 
shall be so exempt, and the judgment of the Court of Appeals, 
in the case mentioned, which is reversed by the Supreme 
Court, proceeds on the ground that the securities of the United 
States, then in question, had not been declared to be exempt by 
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act of Congress. Jndge Denio plainly indicates an opinion in 
favor of the power of Congress to pass a law declaring the 
securities of the United States to be exempt. It is submitted, 
that as an incident of the borrowing money, the power may be 
sustained, and that, on the same grpunds here presented, for 
upholding the power to make treasury notes a legal tender. 
Judge Denio says in that case {23d ]V. Y. -B., ^. 199) : 
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" We give no opinion on the question whether Congress conld 
enact a law by which the lenders of money to the Government 
should enjoy the advantage of exemption from State taxation, 
in respect to such loans. Events may occur, perhaps they have 
already occurred, when the preservation of the Constitution 
and the continuance of the Union may depend upon the ability of 
the Government to obtain a seasonable supply of funds, and wc 
would not unnecessarily interpose a clictum which would appear 
to circumscribe any powers which it may possess." 






Since this argument was prepared, the decision of the Su- 
preme Court in that case has been published (25 Howard's 
Practice Rejports^ page 9) I do not find that the Court put the 
case upon the validity of any act of Congress. And yet a pas- 
sage or two, in the opinion of Mr. Justice Nelsou, in determin 
ing the opinion of the Court, seems to me to be important as 
bearing upon some of the questions I have discussed, viz., one, 
the borrowing money power, and all the incidents connected 
with it, and the other, the supremacy of the General Govern- 
ment. He says : 

" The power to borrow money on the credit of the United 
States is admitted. It is one of the most important and even 
vital functions of the General Government, and its exercise a 
means of supplying the necessary resources to meet exigencies 
in time of peace or war." 

And in respect to the General, and the State Governments, 
he says : 

" Each is sovereign and independent in its sphere of action. 
and exempt from the interference or control of the other, either 
in the means employed, or functions exercised ; and influenced 
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by a public and patriotic spirit on both sides, a conflict of 
anthoritj need not occur or be feared." 

In Thonidyke v. United States^ (2 Mason^ 1,) the validity 
of the act of Congress passed in 1814, declaring treasury notes 
a legal tender in payment of all debts due to the Government, 
was recognized and the law enforced.. I am aware that Justice 
Peckham argues in Meyer v. Roosevelt^ that there is a distinc- 
tion in principle between such a case and a debt due to a 
citizen. With great respect to the learned Judge, the sound- 
ness of the distinction is neither conceded nor appreciated. The 
legislature of New York may release debts due to the State of 
Xew York. [Constitution of New York^ Art, 7, sec, 14.) 

The Congress of the United States, however, can neither 
release a debt due to the (xovernment, nor authorize its pay- 
ment in a currency which Justice Pecxuiam maintains to be 
unconstitutional, unless it is included among the powera ex- 
pressed or those fairly implied. I think it w^ould be diflBcnlt to 
find in the Constitution of the United States, the words which 
embrace the power to make these notes a legal tender for a 
debt due to the Government, without finding in the same words 
power to make such currency a legal tender for private debts. 
Demands due to the Government are due to the nation in its 
aggregate capacity. If the whole is greater than a part, or the 
greater includes the less, it is respectfully insisted, that the 
power to make treasury notes a legal tender for debts due to 
the whole nation, fairly includes a power to make such notes 
available in payment of debts due to a citizen of the nation. 

This case of Thorndyke v. United States^ is also in point as 
an authority upon the right of Congress to issue treasury notes, 
even if not applicable upon the other branch of the case, the 
power to make them a legal tender. 

In Lieh v. Faulkner^ the District Court of California held 
the law in question constitutional, and sustained a tender in 
treasury notes. 

The Superior Court of Cincinnati, also, a highly respectable 
Court, has recently adjudged the law to be constitutional and 
valid. 
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VL Having endeavored to maintain the affirmative proposi- 
tion, that the power was conferred upon Congress to pass the 
law in question, I will now proceed to consider the leading 
arguments and objections that have been presented, in opposi- 
tion to this view of the question. This review will embrace the 
prominent considerations that received judicial sanction, in the 
case of Meyer agt. Jioosevelt. The opinions of Justices Ingra.- 
HAM, Peckham, and Leonard, in that case, will be found in 25 
How. Pr. R., 97. 
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1. While it is not argued that the power claimed falls within 
any prohibitions expressed, yet an inference adverse to its ex- 
istence is alleged to be derived from the provision in article 1, 
sec. 10, sub. 1, which declare.=i that no State shall emit bills of 
credit, or make anything but gold and silver coin a tender in 
payment of debts. 

That the people, in ordaining an organic law for the nation, 
imposed certain restrictions upon the subordinate sovereignties 
within their jurisdiction, certainly can afford no evidence of a 
purpose to place the same restrictions upon the national sove- 
reignty. To guard against any such inference, the Constitution 
speaks a language clear and explicit. Whenever it was intended' 
to impose such prohibitions, both upon the State and National 
Governments, the Constitution reveals such intention in explicit 
t3rms. 

It does not cease to speak, after declaring that no State shall 
possess the prohibited power, but it proceeds to say that Con- 
gress shall not possess it. This is apparent — 



1st. In regard to ex post facto laws. 

2d. In regard to bills of attainder. 

3d. In regard to the granting titles of nobility— the power 
to pass these laws in distinct and separate causes, being 
denied to Congress as well as to the States. 

Art. 1, sec. 9, subs. 3, 7. 

Art. 1, sec. 10, sub. 1. 



It is respectfully submitted, that the provisions of the Consti- 
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tutioQ relating to legal tender, and bills of credit, not only fail 
to prove the point for which they are cited by our adversaries 
but, taken in connection with contemporaneous history, they 
afford cogent evidence of a purpose to place the power of mak- 
ing something else than gold and silver tender in the possession 
of Congress. 

The old Congress, as we have seen, did not possess the power 
to make laws. It could, and did, recommend to the States the 
passage of laws which it deemed necessary. The States alone 
had passed laws making the continental currency a legal ten* 
der; but the States, in passing such laws, had been induced to 
act, by the recommendation of the Continental Congress, made 
in 1777, urging and inciting them to make these notes a legal 
tender, and they had acted under it. 

The Continental Congress had, however, issued over three 
hundred millions of dollars of Continental currency, which were 
not made legal tender, but which had proved to be worthless. 
[Harper^s Magazine for March^ '63.) 

But the convention is now framing the structure of a new 
government. A Congress that could only recommend laws is 
to be superseded by a complete governmental machinery, with 
its executive, legislative, and judicial departments. The very 
first words of the new Constitution, after the preamble, vest 
supreme legislative power in the new Congress, over all sub- 
jects within its jurisdiction. 

We have already seen that the convention intended to give 
to the new Congress power to issue paper money, treasury 
notes, or bills of credit. It had the subject of a legal tender, 
and the currency in which it should be made, under considera- 
tion, and it spoke on that subject* It manifested its unmistak- 
able purpose to restrict both Congress and the States, from 
exercising certain powersj that were deemed most pernicious 
and hostile to the interests, the rights, and liberties of the 
people, as illustrated by the claims in regard to titles of no- 
bility, bills of attainder^ and ex post facto laws. It restricted 
the States from issuing bills of credit, and from making any*- 
thing but gold and silver a legal tender. With full knowledge 
that the old Congress had acted, by way of recommendation, 
in making paper a legal tender, while vesting in the new Con* 
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gress, supreme legislative power over the great subjects of gov- 
ernmental control which were granted, and while having the 
subject of a legal tender in its mind, it wholly omitted to re- 
strict Congress from making paper a legal tender. The infer- 
ence, we submit, would seem to be very strong, that it intended 
to leave that whole subject to the wisdom and discretion of 
Congress. 

2. The power in question, it is claimed, impairs the obliga- 
tions of contracts, and hence it is unconstitutional. 

My learned friend has put it forth as a prominent point iu 
his argument, that Congress possesses no power whatever over 
contracts, except in the single case where it enacts bankrupt 
laws, and thus annulling contracts entirely. This proposition 
rests on two assumptions, one of fact and the other of law-^that 
is, that this law in question impairs contracts, and that Con- 
gress has no right to pass a law impairing contracts, both of 
which are denied. 

Here, again, the restraint upon the right to pass any law 
impairing the obligation of a contract is only imposed by the 
Constitution upon the States. {Art. 1, see. 10, atib. 1.) 

The considerations which have been submitted, under the 
preceding point, are also applicable here. 

We respectfully submit that a law, regulating the kind of 
currency in which debts shall be paid, is not a law impairing 
tVe obligation of existing contracts* Eemedies for the enforce- 
ment of contracts, it is well settled, may be impaired or changed 
even by the legislation of States. Contracts to be performed 
within the United States, are entered into with knowledge that 
certain powers belong to the Government; the Constitution 
enters into and forms a part of such contracts, and they are 
liable to be etiected by the exercise of those powers, increasing 
or diminishing their value. 

Take this case, for example i Under the general banking law 
of New York bank bills are payable in the lawful money of 
the United States, and this law forms part of the contract* {See 
Laws of 1838, chxi'p. 260, sec. 4 ; Laws of 1814, chay. 46, sec. 
1 ; Laws of 1851, cJuvp. 263, sec. 4.) The obligation of these 
contracts is not impaired, because, prior to the redemption oi 
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the bills, a new kind of money is authorized and made lawful 
by the authority of the United States. 

It has been repeatedly adjudged, both in England and 
America, that an act of the sovereign power, changing the 
kind and value of the currency of the country, intermediate 
the execution and performance of a contract, authorized the 
debtor to employ the new and substituted currency in payment 
of his debts. {U. S. v. Itobertson, 5 Pet.^ 044; Gilbert y. JSrett^ 
Davies^ B.^ 48; Fau v. 3£astellei\ 2 Oranch, 20; Dovnman v. 
Douninan^s Ex^rs^ 1 Wasli.^ 29 ; Baconh Ai., B. 2.) 

But it is nt) objection whatever to a law, passed in pursuance 
of any of the powers conferred upon Congress, that its effect 
may be to impair the obligation of contracts. A bankrupt law 
is only one illustration of the doctrine among many others. A 
contrary doctrine would block the wheels of government. The 
law would be either good or bad in toto^ not good or bad only 
in its application to the particular case of the contract. 

An act declaring war would annul the obligation of a mass 
of contracts, based upon the continuance of peace; but the 
power of Congress to declare war is absolute, and hence such a 
consequence is a necessary and legitimate result, flowing from 
the exercise of undoubted power. {Art. 1, sec. 8, suh. 10.) 

The embargo acts, under Mr. Jeflerson's administration, im- 
paired and destroyed numerous contracts entered into upon the 
assumption that commercial relations would continue ; but the 
acts were adjudged to be constitutional notwithstanding, on the 
ground that the power to make them was incidental to, or a corol- 
lary from, the right to regulate commerce. A bankrupt law 
impairs the obligations of contracts,, but Congress has power to 
pass such laws (art. 1, sec. 8, sub. 4); and although the exercise 
of such power produces such results, the cases sustaining the 
validity of such laws, in our own State, and in other States, are 
numerous and familiar to the Court. And yet this is only one 
illustration of a class. 

Indeed, any illustrations whatever, to sustain a proposition so 
plain, and so necessary to the eflBcient working of the Govern- 
ment, would seem to be uncalled for, before this high tribunal, 
and I dismiss this branch of the subject with these remarks. 
14 
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3. This Government is a hard money government; in the 
language of my learned friend, is is a metallic currency govern- 
ment, and that the duty and trust are imposed by the Constitu- 
tion upon Congress of creating a standard of value that shall 
be of metal; and the spirit of the Constitution forbids the 
employment by it of paper money as a medium for circulation, 
and for the compulsory payment of debts. 

This objection seems to rest mainly on two grounds : 

1st. On a consideration of the ruinous effects produced by 
the paper money, issued by the old Congress, taken in connec- 
tion with the constitutional provision, that Conglress may coin 
money and regulate its value. 

2d. On the supposed authority of the decision made by the 
Supreme Court of the United States in the case of The Ufiited 
States vs. Marigold (9 Howard S. C. li., 560.) 

•» 

This case is referred to by my learned adversary, but not 
commented upon at length. It, however, is commented upon 
at length, and a quotation made from it, in the opinion of one 
of the learned Judges in the case of Meyer v. HooseveU. 

I will consider these grounds separately. I have already en- 
deavored to show that the omission, by the convention, to 
impose any restrictions upon Congress, similar to those imposed 
upon the States, furnished significant evidence of the absence 
of any intention to withhold the powe*' from the former to make 
a law declaring paper money a legal tender, provided the pub- 
lic exigency^ should, in the judgment of Congress, require such 
a law. A brief consideration of the difference between the 
continental money of the old government and the treasury notes 
of the new, and of the want of any analogy between the old and 
new governments themselves, will lead to the conclusion, that 
no argument whatever can be predicated upon past experience 
in regard to the old currency, adverse to the constitutionality of 
legal tender treasury notes. 

The currency of the Confederation was issued at enormous 
rates of depreciation. The government of the Confederation 
had no power to levy and collect so much as one dollar for the 
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payment of its irredeemable promises. Indeed, it was a league, a 
compact, and not a government. The present Union is a gov- 
ernment, complete and perfect in all its parts, with power to 
control, for .the payment of its debts, all the real and personal 
property, all the commerce and all the future income of 
the nation, and with a credit which remains unsullied after an 
experience of three-fourths of a century. If an adequate fund 
for redemption is required, to give safety and security to the 
bill-holder, no nation on earth can point to a richer fund than 
that upon which the treasury notes of the United States are 
based. 

It is a Utopian idea, that ours was intended to be, or is, or 
can ever become, exclusively, a hard money government. Let 
no such visionary idea be imputed to the great and sagacious 
statesmen who framed the Constitution. With undeveloped 
resources, such as our great country contain^, with a people 
equal in enterprise and activity to any other on earth ; with 
all the avenues of trade full to overflowing, and commerce itself 
springing forward with unexampled rapidity, the statistics of 
political economy show, that when we have a great war on our 
hands, like that which we are now waging, all tfie hard money 
of the world would be wholly insuflScient for the uses of the 
Government and the people. Our Constitution creates a plas- 
tic and flexible Government, capable of being adapted to the 
growing wants and necessities of a jgreat nation. 

It is not such a bungling and antiquated piece of machinery, 
as the hard money advocates would make it. The first ground 
of objection, then, I insist, is nowhere written in the Constitu- 
tion ; nor is the construction claimed necessary "^ to give full 
eflfect to thli coining money clause, while it is at war with the 
truth of history and the practical wants of the Government. 

Nor does the case of the United States v. J/ary^^Zt/, stand in 
our way. The only question involved in that case was, whether 
Congress could pass a 'law making it criminal to import spuri- 
ous coin. The Court held that the power existed, and that it 
was derived from the power to coin money and to regulate its 
value. In deciding this point Mr. Justice Daniel makes some 
observations concerning the trust and the duty of the Govern- 
ment to cr^te and maintain a uniform and pure metallic stand* 
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ard of value throughout the Union. As the act of Congress, in 
question, in no manner interferes with such trust and duty ; as 
it neither disturbs the standard, nor the purity of metallic cbin, 
it is not deemed very material to inquire whether these obser- 
vations are sound or not. As appL'ed to the case before the 
Court, and as intended by the learned judge, they were quite 
correct ; bat for the uses which counsel seek to make of tliem 
here, they were not only unsound, but entirely extra-judi- 
cial. 

The real point adjudged in that ciise is, however, directly 
applicable to this case. That point relates to the general cor- 
relative power which flows from powers expressed. The lan- 
guage of the learned justice is this : after speaking of tho power 
to coin money, he says : 

" It cannot be imputed to wise and practical statesmen, nor 
is it consistent with common sense, that tliey should have vested 
this high and exclusive authority, and with a view to objects 
partaking of the magnitude of the authority itself, only to be 
rendered immediately vain and useless, as micst have been the 
case had the Governmevi been left disabled and impotent as io 
the means of securing the object in contem.jilation.'*^ 

These remarks seem to aflford a full vindication of the power 
to make treasury notes a legal tender as a corollary from the 
other powers fMiigh and exclusive," and given with a "view 
to objects of equal magnitude," to which I have referred. No 
argument, it is believed, can be adduced to show that a power 
to punish the hnportation of spurious coin is a means having a 
relation to the end of *' coining money and regulating its value,'' 
that will not apply, with greater force, to the implied power 
which I claim, as a Tneans adapted to the other ends in view. 

I respectfully submit, that this case of Marigold^ not only 
fails to aid the learned counsel on the other side, but that it is 
a strong, if not controling authority in our favor. Let this higli 
tribunal decide between us. 

4. My esteemed friend Justice Peckuam, deduces an argu- 
ment adverse to the constitutionality of this legal tender clause, 
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from the fact that treasury notes were at a great discount dur- 
ing the last war with England. 

As the experience of 1812-15 could not have influenced the 
convention of 1787, it is submitted that if those notes were 
issued under like circumstances with the recent issue, the deduc- 
tion would bear only upon the expediency and not upon the 
validity of the law. 

But the circumstances were in truth, entirely dissimilar. 
Mr. Calhoun, a prominent actor during that war — a statesman 
who could say of the policy and legislation of the Government, 
during its progress, in the language of ^neas, " Et quorum pars 
magna fui^^ entertained the opinion that the cause of such de- 
preciation was not because the Government did^ but because it 
did not issue these notes directly, and obtain money on their 
credit, but because of tlie vicious and unsound mode in which 
they were used. Speaking of the late war, he says : 

" I saw the government borrow the notes of insolvent banks, 
the credit of which depended almost exclusively on the fact 
that they Avere received and disbursed by the government as 
money. I saw the government borrow these worthless rags — 
worthless but for the credit it gave them — at the rate of eighty 
for one hundred, that is, for every eighty dollai*s it borrowed of 
these notes, it gave one hundred dollars of its stock, losing six 
per cent interest Still worse, I saw the government, with the 
view of conciliating the banks which were fleecing the com- 
munity, permit them to discredit its own paper by refusing fe 
receive its treasury notes at par, though bearing six per cent 
interest, and thus degrading and risking its own credit below 
that of insolvent banks. All this I saw. 

" Now, sir, I hold that it is only by the judicious use of 
government credit that a repetition of a similar state of things 
can be avoided, in the event of another war." '^ * *' The 
only substitute will be found to be in the direct use by the 
government of its own credi't." ^ '^' '* I also regard the use 
by the government of its own credit in the form of treasury 
notes, or some other or better form, as indispensable to the per- 
manent success of the policy of this bill," (this independent 
treasury bill.) * "^ "If tlie government had relied on its 
credit, &c., I venture little in saying that the expenses of 
the war might have been reduced forty millions." 

This reference by the learned justice to the late war with 
England, is made in connection with the following observa- 
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tioDs : '^ The practical construction of the governmeut denies 
this power" (the power to make treasury notes legal tender.) 
" But during all that time (the time of the war) no attempt*to 
exercise any such power was ever made." 

To this statement and inference, the obvious answer is, that 
the omission to exercise any governmental power affords no 
evidence whatever of its non-existence. All commentators on 
the constitution recognize, and the courts in many instances 
have declared the fact, that many powers are conferred upon 
the government, some concurrent, and others exclusive in their 
nature, which have lain dormant since the creation of the con- 
stitution. This allusion to the practical action of the govern- 
ment, brings out, however, the fact that treasury notes have 
been issued by the government. True, the other branch of the 
power has not been exercised heretofore, and true it is also, 
that no occasion, at all equal to the present emergency, has ever 
existed in this country. The experience of the war of 1862 — 
an experience so graphically described by Mr. Calhoun, re- 
vealed a better way to employ treasury notes, and to make 
that better way effective and successful, it revealed also the 
wisdom and propriety of imparting to these notes the sovereign 
attribute of discharging all debts for <heir amount, in all places 
within the jurisdiction of the sovereignty issuing them, and 
that is all there is of my friend Justice Peckham's " practical 
construction argument." 

5. Tliis law takes property from the pockets of the creditor, 
without legal process, and transfers it to the pockets of the 
debtor. 

This sounds some like the miser's appeal. It is wholly un- 
true in fact. As we have seen, the creditor contracted with 
the constitution before him, and showing that war always 
brings with it burdens and evils. If any failure to receive the 
gold he had expected, is the result, his failure is common to 
the whole nation. That the creditor may suffer more than the 
debtor, is one of the incidents arising from the possession of 
greater wealth. All men are interested in the currency of 
their country. Their prosperity and success are intimately con- 
nected with its security and safety. It will be no objection to 
this law, that it makes all our citizens pecuniarily interested in 
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the maintenance and preservation of our Republican form of 
government and our free institutions. Fortunate will it be for 
the nation, if the effect shall be, to induce greater care in the 
selection of representatives — a deeper sense of responsibility 
on their part — and the substitution of an elevated and high- 
toned patriotism in place of a low and sordid selfishness. 

The strength of this objection seems to consist in this : the 
creditor expected his pay in gold and silver ; the law disap- 
])oints his just hopes ; and, hence, disastrous consequences will 
follow a decision in favor of the plaintiffs. If the consequences 
of a decision — if the argumentum ah inconvenienti shall be 
])ermitted to influence the judgment of this Court, this case 
iilastrates the terrible .results which will flow from a decision 
in favor of this defendant. The entire bank note circulation of 
this State will henceforth be redeemable only in gold and 
silver. Such redemption being simply impossible, the thirty- 
six millions of securities deposited with the defendant, as the 
basis of that circulation, would be thrown, at once, into 
market, and sold upon short notice. Your banks would all be 
broken up, your banking business destroyed, with the attend- 
ant ruin to those who may be engaged in it ; and for what ? 
'ilie purchasers of these securities, at the sale, incur their 
liabilities since the act of February, 1862, and according to 
Judge Ingraham's opinion, may pay for their bids, in legal- 
tender notes. The superintendent, therefore, receives no gold 
and silver, and the holders of the notes who have effected all 
these ruinous consequences, must content themselves, at last, 
by receiving from the fund, created by law, for the redemption 
of his bank bills, not gold and silver as, he hoped, but green- 
backs or nothing. Can a construction be sound which pro- 
duces such tremendous consequences, for such results? 

In the case before cited, in the Supreme Court of Indiana 
thus speak of the effects of requiring payment of bank circu- 
lation in gold : 



** In the present condition of the country, if the bank pro- 
ceeds, under this section of the charter, to redeem her circula- 
tion in coin, she will probably destroy herself, ruin a large 
portion of her debtors, and distress the people ; while, on the 
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other hand, if she is legally bound thus to proceed, and does 
not, she will thereby also put her own existence in jeopardy.'' 

These remarks are true, not only of Indiana and New York, 
but of every other State. A decision requiring gold and 
silver in payment of bank bills, would spread ruin through- 
out the land, and destroy the entire banking system of the 
country. 

The existing indebtedness of railroad companies, was mainly 
contracted prior to the passage of this law. Decide that their 
bonds and obligations must be paid, interest and principal, in 
gold, and you destroy the entire railroad interests of the coun- 
try, and carry loss, distress, and ruin to the vast multitudes of 
persons, business men, widows and orphans, who own these 
securities. The amount of such indebtedness, according to the 
best information I have been able to obtain from reliable 
sources, is not less than six hundred millions of dollars. In 
New York alone it amounts to sixty-nine millions. {See Heport 
of State Engineer and Surveyor for 1862, Qontmning Tahulated 
Statements of Reports ly R, R. Companies^ 

The liabilities of the saving banks in our own State, — more 
than double the amount of the entire banking circulation of the 
State, — forsums deposited, amount to more than eighty millions 
of dollars. {See Report of Superintendent of Bank Department, 
February^ 1863.) Hold that they can only pay these debts in 
gold and silver, and you destroy all these banks ; and the same 
remark applies to the saving banks in the other States. 

A large portion of the city of New York is held under 
leasehold tenures, by virtne of leases executed before the pas- 
sage of this law, and the revenues of Trinity Church, Columbia 
College, and many large estates, are derived from rents re- 
served in such leases. Manorial estates, throughout the coun- 
try, are held under ancient leases, reserving rents. A decision, 
requiring payment of these rents, many now in arrears, in gold 
and silver, would bring ruin upon a tenantry already complain- 
plaining of their burdens. 

Untold millions of debts are secured by old bonds and mort- 
gages. Eequire them to be paid in gold, and the jubilee you 
cause among the Shylocks, will be disturbed by the wailing 
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and lamentations of the ruined mortgagors and their gran- 
tees* 

Annuities and legacies, payable under old wills, being re- 
quired by this decision to be paid in gold, would re-distribute 
and disturb estates that have been devised with wisdom and 
care. In short, time would fail, and your patience become 
exhausted, were I to lay before your Honors, in any minuteness 
of detail, the mass of statistical information, showing how far- 
reaching would your decision become. No decision has ever 
been made, that would affect disastrously so many classes of 
people and such vast pecuniary interests. Language would be 
inadequate to depict the disastrous and wide-spread devastation 
and ruin, that would flow from a decision, in the present state 
of the country, adverse to the validity of legal tender treasury 
notes. 

It only remains to add, that the Constitution and laws of New 
York lend no aid to this attempt to compel the redemption of 
bank notes in gold and silver. It is true that the Constitution 
enjoins upon the Legislature the duty of requiring ample se- 
curity for .such redemption in specie. {Const of N. Y.^art. 8, 
860. 6.) But the Legislature has permitted the original provisions 
in the general banking law requiring such redemption only in 
^Hhe lawful money of the United States^^ to remain unchanged. 
The holders of such bills, therefore, took them under a statute, 
which, in terms, made them redeemable in any money which 
might be made lawful by the legislation of the United 
States. 

But, if both the Constitution and laws of New York in terms 
required payment of bank notes in specie^ still, the debt created 
by them might be discharged by treasury notes made legal 
tender, by act of Congress, provided Congress had the constitu- 
tional power to make such notes legal tender for any debts, be- 
cause such laws are paramount not merely to laws of the States, 
but to constitutions of the States also. {Const, of (7, S.j ai't, 6, 
sec, 2.) 

Now, your Honors will find when my learned friend speaks 

of the Constitution of 1846, that it enjoins upon the Legislature 

to provide by law for the redemption of bank notes in specie, 

that the Legislature has never performed that duty. It has never 

15 
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changed the terms of the original banking law of 1838. The 
act of 1851 simply amended the act of 1838, by a provision in 
regard to suits by bill-holders ; the original provision has never 
been changed. What would have been the effect of a law 
passed in pursuance of that provision of the Constitution, it is 
unnecessary to inquire. This constituttonal provision is not 
only executing, like that which relates to a vacancy in the judi- 
cial office, (3 Kernan i?., 350,) but is simply an injunction upon 
the Legislature to pass a law of a particular character. My 
learned friend says a bank note is not a debt. What is a bank note 
except a debt, like any other promissory note ? It is a debt to 
all intents and purposes. A suit may be brought upon it. The 
act of '51 regulates the proceeding in such suits. The personal 
liability of stockholders for the debt is provided for by the Con- 
stitution, Art. 8, Sec. 7. No matter how strong a law might 
have been passed under the provisions of the New York Con- 
stitution, the Constitution of the United States steps in and 
sweeps them all away, and says, the obligation of that debt 
may be discharged, notwithstanding your State legislation and 
your State Constitution, by the order of the Sovereign Govern- 
ment's legal tender notes. 

My argument is concluded. Pardon me for adding a few 
observations, which seem to belong to the case. 

The radical defect in the Government of the Confederation, 
was the absence of that inherent strength necessary to enable it 
to perform the functions of a national government. Its State 
sovereignty was a sovereignty under which the children took 
from the bosom of their common mother, the life-blood that was 
essential to her existence and support. Our fathers framed a new 
government to obviate these defects. They intended to create 
a purer and better sovereignty ; one which should vest in the 
Federal Government plenary powers to perform the great ends 
for which it was created, and yet should leave in the States and 
the people, the great mass of other legislative powers. 

We are living in an age, and passsing through mighty 
events, which are rapidly working out the solution of the great 
problem, whether the framers of the Constitution succeeded in 
their efforts. The decision by this august tribunal, in this case, 
will contribute, in some degree, to the determination of that 
question. 
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Perils do environ this great Kepublic, and perils which the 
Court may properly consider, in the interpretation of a national 
Constitution. The union of these States is jeopardized, not 
from an excess of national power, and a tendency to consolida- 
tion, but from evils of an opposite character, from decentraliza- 
tion, disintegration, dissolution, and disunion. 

Our great State has spoken through its legislative depart- 
ment, and has sanctioned the legal tender treasury notes, by 
declining to pay the interest upon its debt, in any other cur- 
rency. Shall that currency now be upheld, or repudiated by 
the Judiciary of the State ? 

I revere and love the Constitution of my country. It has 
carried our people successfully through seventy five years of 
happiness and prosperity. It has carried us through foreign 
wars, and demonstrated its ability to sustain the integrity and 
honor of the nation against eL\\foreig7i foes. Shall it finally fail 
in this last great and bloody struggle with domestic traitors ? 

I believe the Constitution will vindicate itself in this hour of 
peril. I believe it is fully capable, under a just construction, of 
developing all the strength required to preserve that Union 
which, in its infancy, was well nigh smothered, through the -in- 
herent defects of the Confederation. 

In this belief, I would protest against what I believe to be 
an infraction of any of its provisions. ' But I would also protest, 
with equal earnestness, against that other violation that would 
restore the evils of the Confederation. The same dangers are 
lurking in our midst which threatened the old Union. The 
malaria of the abandoned and rejected State sovereignty of the 
old Government still pervades the atmosphere. 

I confide this case to the superiorflearning, wisdom, and 

patriotism of the Court. May its decision be such as to confirm 

the eulogium pronounced upon the Constitution, by a great 

jurist, whose life was devoted to expounding, illustrating, and 

vindicating its principles. 

" The structure has been erected by architects of consummate 
skill and fidelity ; its foundations are solid ; its compartments 
are beautiful as well as useful ; its arrangements are full of 
wisdom and order; and its defences are impregnable from 
withxmt. It has been reared for immortality, if the work of 
man may justly aspire to such a title." 
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Findlly: May the judgment which your Honors pronounce 
in this case, contribute to carry our country safely through its 
present great trial, and enable it, when it shall emerge from the 
terrible conflict, strengthened, chastened, and purified — to pre- 
sent, for the admiration of the world, a spectacle of greatness 
and power, of grandeur and glory, eclipsing the proudest re- 
publics of ancient times, and rivalling the most powerful na- 
tions on earth. 
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Me. Porter said : 

May it please the Courts — The able and exhaustive argument 
of my learned associate, has left nothing with which I can 
occupy profitably the portion of time allotted for my part in 
the discussion, unless it be to submit some general suggestions, 
as to the powers of Congress under the Constitution, in the 
varying exigencies of peace and of civil and foreign war. 

Precisely here is the point from which, in our reasonings, we 
begin to diverge from my learned friend Mr. Curtis, who, in 
his opening argument, has presented with so much perspicuity 
and learning, all that can be urged against the power of the 
Government to uphold itself against treason, and to defend 
against the violence of rebellion the People by whose authority 
the Union was ordained. 

We submit that there is and can be no bolder constitutional 
heresy than the proposition, which, though not advanced in 
terms, pervades the entire argument of our adversaries, that the 
Constitution is a mere compact between the States, or, at most, 
a mere power of attorney from the people to the Federal Gov- 
ernment. 

It is an Ordinance of Sovereignty^ framed by the American 
people, through their representatives in 'national convention, 
and subsequently ratified in separate conventions by the people 
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of each of the original thirteen States. It has been ratified by 
the people of each of the younger States which have since pre- 
sented themselves, from time to time, at the capitol, for enroll- 
ment as members of the Federal Union, and to seek protection 
and strength beneath the segis of tiie Constitntion. 

In construing this ordinance, it is to be read in view of the 
unlimited power of those who framed it, and the magnitude of 
the objects which they proclaimed, as intended and secured by 
its adoption. 

The preamble of the Constitution is the ji/rst utterance of the 
nation as an organized government. It is the proclamation of 
their will, their purpose, and their act, by the whole American 
People. In every exigency of national existence, it continues 
to announce to the Government, and to the world, the sovereign 
objects the people sought to attain, and the sovereign powers 
they assumed in the Constitution to confer. 

In the light thus reflected upon it, by this unanimous and 
authentic utterance of the popular will, every clause of the 
ordinance is to be read. Each grant of power is to be ex- 
pounded with a view to the great ends proclaimed in the pre- 
amble. The Constitution furnishes in its first words its own 
irrevocable rule of judgment. 

'' We, the People of the United States, in order to form a 
more perfect Union, establish justice, ensure domestic tran- 
quility, provide for the common defense, promote the general 
welfare, and secure the blessings of liberty to ourselves and our 
posterity, do ordain and estahlish this Constitution for the 
United States of America." 

Six objects are proclaimed : 

1. Cementing the Union. 

2. Establishing justice. 

3. Ensuring domestic tranquility. 

4. Providing for the common defense. 

5. Promoting the general welfare. 

6. Securing to ourselves and our posterity the blessings of 
liberty. 
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To secure each of these great ends, in times of peace, of war, 
of insnrrection, of invasion, of public repose, of public danger, 
the Constitution commits to Congress, as the representative of 
tlie popular will, the powers under consideration in this dis- 
cussion, to be so exercised as to fulfil each and all of these high 
trusts. 

It empowers the representatives of the people, by the enact- 
ment of laws, subject to the check of the Presidential veto : 

1. To lay and collect taxes. 

2. To pay the public dpbts. 

3. To provide for the common defense. 

4. To regulate commerce- 

5. To coin money. 

6. To borrow money. 

7. To regulate the value of money. 

8. To punish counterfeiters — of public securities and current 

coin. 

9. To declare war. 

10. To support armies. 

11. To maintain navies. 

12. To suppress insurrections. 

13. To repel invasions. 

14. To enact all laws needful to the execution of these powers, 
and of all other powers, vested in the G-overnment, or any of its 
ofncers or departments under this Constitution. 

Your Honors will observe that in my abstract, 1 have mar- 
sbaled these powers, not in the order of their enumeration in 
the Constitution, but in the order appropriate to the discussion 
of" tlie questions now submitted for judgment. 

Exigencies have arisen during the present war, which have 
made it necessary, in order to enable the Government to exec- 
ute these powers, and to preserve its own existence, to employ 
more money than exists in gold and silver coin in the Western 
Hemisphere, and more than probably exists to-day on the face 
of the whole earth: 

Ours is the wealthiest Government in Christendom. Its re- 
sources are boundless, but they are not in coin. The people it 
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s charged with the duty of defending, is rich, but not in coin, 
["he conntry is at war with rebellious States in which paptr 
noney is the legal currency. 

We have debts to pay — armies and navies to support — inanr- 
■ection to suppress — invasion to repel — a country to defend. 

Congress has adjudged, with the concnnence of the Presid- 
iDt, that an exigency has arisen, in which it is " necessary aod 
)roper," for the protection of the people and their Government, 
o make the public credit available for the public defense, ani3 
o make the notes of the United States, with a pledge of the 
mblic faith, a legal tender in payment of public and private 
lebts ; and laws have accordingly been enacted with that view, 
rom time to time, as the necessities of the nation have de- 
nanded. 

The enemies of the Government, at home and abroad, de- 
lonnced tliese acts, as they have denounced every measure of 
he war. The People, of course, acquiesced. They appreciated 
be public necessity. If OoDgresB haA failed to fulfill its trust, 
t would have precipitated us into universal bankruptcy ; and 
his, by an almost inevitable necessity, would have involved 
he speedy dissolution of the Government. 

The policy adopted by Congress, with the concurrence of llie 
Secretary of the Treasury, has vindicated itself by its works. 
?he public credit has been maintained. We liave upheld the 
.rmy and the navy, while they in tuni have upheld the Gov- 
rnment. We have narrowed the lines of rebellion and com- 
ireaaed the throat of treason. Under the measures adopted by 
)ongreB3, and to'day arraigned before the judiciary which 
wes its being to tiie Constitution, the people of the loyal 
Itates, in their mere material interests, are more prosperous 
lOW in a time of public war, than any other people on eartli in 
•eriods of profound peace. 

But this acquiescence is not universal. The defendant in tliis 
'articular case occupies a mere fiduciary relation, and has a 
ecord of loyalty which will honorably connect his name with 
he history of New York during thia'memorable war. But some 
lalf dozen gentlemen from a population of twenty millions, 
?ho> aeem to have personal and private interests which do not 
larmonize with "the general welfare" of the countryj which it 
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is the constitutional duty of Congress to promote — and who 
would prefer their payments in gold, at the premium it bears 
in times of civil commotion, have almost simultaneously invoked 
the Courts, in this and in other States, to nullify these acts of 
Congress, and to fulfill their oaths of fidelity to the Constitu- 
tion, to which my learned adversary so impressively referred, 
by adjudging it to be utterly impotent even for its own salva- 
tion. 

There is no allegation, either by these non-contents or their 
counsel, that Congress \s prohibited from declaring by law what 
shall be a legal tender in payment of private or of public debts. 

They concede that the omission of such prohibition was not 
inadvertent; for the subject was present in the minds of the 
framers of the Constitution, and the tenth section of the same 
article which clothes Congress with the broad powers to which 
I have referred, expressly prohibits the States from making 
" any thing but gold and silver coin a tender in payment o^ 
debts." {Constitution^ Art. 3, Sec. 10.) 

The omission was confessedly due to no hesitation, either as 
to the propriety or necessity, of limiting the broad powers con- 
ferred on Congress by the eighth section ; for the ninth section 
of the same article contains a series of emphatic and express 
prohibitions. 

Neither can it be claimed that the omission was due to inad- 
vertence on the part of the people; for after full discussion 
of every clause of the Constitution in the conventions of the 
several States, amendatory articles were proposed, consisting 
mainly of limitations of the powers of Congress; but no State 
could be found even to propose a prohibition of the exercise of 
the power, inherent in all sovereignties, of determining by law 
what should be a tender in payment of private and public debts. 

Nor was the omission due to the ipeop]e*s being mimindful 
that this was an inherent right of the law-making power in 
every government claiming to be supreme. They recognized 
the existence of the power, by prohibiting its exercise by the 
States — which were not intended to be supreme in matters of 
national concern. They recognized its necessity, by not extend- 
ing the prohibition to the General Government, which, for na- 
16 
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jnal purpoBea, they invested with the high attributes of sover- 
gnty. 

They did not indeed commend and invite its exercise, by 
inferring it in terms, as a separate and specific power ; for 
ley regarded a departure from the standard of gold and silver, 
1 an evil to be deprecated, unless puhlic exigencies shonld 
,ake it a necessity, to avert still greater evils. 
To have disarmed the Goverament of a power, which the 
Kperience of every civilized nation bad shown to be at times 
condition of national existence, would be to deliver it over 
1 bonds to the mercy of its enemies, in periods of civil 
jnvulsion or of foreign war. 

The Constitution was adopted by a people, who, before they 
■ere organized into a nation, had known the grip of the strong 
ice of war. They had felt to the qnick the mischiefa of 

goveiTiment currency, issued in deference to inexorable 
ecessity, and to an amount far exceeding the means which 
onld be pledged by the States for its redemption ; and they 
oped that no future contingency would impose a like necessity, 
ven on a responsible government. But they also knew that 
lie exercise of the power of making the notes of the colonies a 
sgal tender in payment of the debts of their citizens, had alone 
nabled them, even with the aid of the British crown, to strug- 
le through the French and Indian wars, and the hardships and 
icissitudes of frontier growth. 

South Carolina led the van in 1703. New York and 
Connecticut followed, and made their notes a legal- tender in 
709. Rhode Island fell inlo their wake in 1720 — Pennsylvania 
u 1722— Maryland in 1733— Delaware in 1739— Norlh Carolina 
n 1748— Virginia in 1755— Georgia in 1760. (U Peters 333 
i37, Briacoe v. Bank of Eentuchy. Cong. Globe oflSbQ, p. 797.) 
n two of the States tobacco and beaver skins were made 
, legal-tender, and your Honors doubtless still retain your 
choolboy memories of the celebrated Pai-son's Case, in whicb 
WoTt so charmingly interwove the story of the wrongs of the 
ilergy, with the eloquence of Patrick Henry, in snpport of tlie 
ict of the House of Burgesses of Virginia, authorizing tlie 
)ayment in gold and silver, of the stipend which, in right of the 
ibnrch, they claimed to be payable only in the narcotic com- 
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mended by Sir Walter Ealeigh even on his way to the scaffold. 
( WiH'8 Life of Henry, 38. Philadelphia Ed,, 1836.) 

In 1751, the Imperial Parliament, by the Act of 24 George 
II, ch, 63, see. 2, in the exercise of its unlimited power, 
interdicted the further emission by the colonies of bills of credit 
as a legal-tender. That country was less benign to our fathers 
than to its later colonists ; for from 1833 to -the present hour, 
the notes of the Bank of England have been, by act of parlia- 
ment, a legal-tender for private debts in every part of the 
.British Empire. (3 and 4 William IV, oh, 98, sec. 6) 

The colonies were at length relieved from this parliamentary 
restriction by the Declaration of Independence — a declaration 
which they found themselves unable to maintain, except by 
resuming the exercise of the governmental power of making 
their notes a legal-tender for public and private debts. 

The continental money has been much maligned ; for its 
issues were controlled by no central government, and were too 
inordinate in amount to be redeemed by States reduced to 
bankruptcy by war. 

Yet the continental money, such as it was, was the price 
paid for our existence as a government ; and those only who do 
not deem liberty worth what it cost, denounce the purchase, 
because^ it was not cheap enough for the money-changers, some 
of whom I fear would sell it now for half its cost, and take their 
pay in confederate scrip. 

Governments cannot wage war, without the means of war. 
The colonies were poor. We are rich. We know — the world 
knows — and our adversaries concede, that every dollar of our 
debt will be paid. Few men in the loyal States have ventured 
to intimate a doubt on that subject, and as to«morrow looms 
higher than yesterday, it would be more grateful even to them, 
that the intimation should be forgotten, than that it should be 
remembered. 

No man believes that the debt of England will ever be paid, 
unless on th^ condition of the downfall of the British monarchy. 
That debt is the security of the throne. No such security 
is needed by a free government. Ours is a debt due to the 
People, andyVom the People. It is contracted by the popular 
will, for the public defense. 
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Congress, in providing for the issue of treasury notes, was 
not insensible to the evils that followed in the train of the con- 
tinental currency, which paid the price of American Indepen- 
dence. The chief of these was, that the States having small 
resources, it became matter of interest to speculators in the 
misfortunes of their country, to depreciate the public credit. 
Congress resolved,. that in this war for maintaining our inde- 
pendence, the credit of the Government should be upheld, by 
the army, the navy, the People and tl^e Law ; and that the debt 
we are compelled to incur, should neither be multiplied now 
by exactions, nor repudiated hereafter on the pretext of such 
exactions. 

A popular government has no interest of its own, apart from 
the interests of the whole body of the people. Congress imposed 
on itself, and on every oflScer of theGovernment, the same burden 
it imposed on the citizens at large. It held its powers in trust 
for the nation, which could act through Congress, and through 
Congress alone. 

When the Government was suddenly summoned, in the 
exigencies of a civil war, to which no parallel is furnished in 
the history of man, to an expenditure of two millions a day, it 
would have been a breach of trust to put M^hou^^ cartehlanche 
in the hands of speculators, and bind the people to pay six mil- 
lions for each two millions expended. 

It would have been faithless, if it had not used all its powers 
to protect them from exactions, destructive of every interest. 

The constitutional trust was fulfilled. The complaint of our 
adversaries is. that it was not betrayed. 

The People, through the House of Representatives and the 
President — the States, through their Senators in Congress — 
adjudged the existence of a necessity for means for the public 
defense, unparalleled in the history of nations ; and in such an 
exigency ordained^ in view of the impending struggle for the 
salvation of the Constitution and the Kepublic, that there should 
be a single and uniform currency, alike for the people and the 
Government, resting on the firm foundation of the public faith 
— and that in this crisis of w\ir and civil convulsion, the private 
creditor should exact no other or better pay, than we bestow 
on the armies whom we charge by law with the duty of defend- 
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ing us, at the peril of mutilation and death, and at the easy 
rate of thirteen dollars a month payable in treasury notes. 

The Government held — as I trust this Court will hold — that 
the creditor who remains at home, has no higher rights in a 
period of public war, than those whom the law summons to the 
deck or the camp. 

It is conceded that the Government can constitutionally com- 
pel everj' citizen to serve in the field — to serve, with treasury 
notes, or without them — to servo on the public credit — and that 
it can shoot him, if he refuses, as a deserter. 

It can appropriate the property of every citizen, if needful 
for the purposes of war, and with no security but the credit of 
the Government. 

It can levy taxes, not subject to restitution — poll taxes — in- 
come taxes — ^land taxes — partial or general — equal or unequal 
— measured only by the necessities of war — and this, though 
debtor and creditor be involved by it in common ruin and 
bankruptcy. 

The Government may, if essential to the preservation of its 
existence and to the public defense, substitute itself for the cred- 
itor, and appropriate every debt, pledging the faith of the na- 
tion for its payment. 

These are propositions, too familiar to the Court to require 
argument or authority in their* support. They have not been 
denied. They will not be controverted hereafter, either here 
or elsewhere, in the progress of a discussion, on the ultimate 
issue of which is poised the fate of the republic. 

I have thus marshaled for the purposes of the present argu- 
ment, a few of the stern and recognized incidents of the war- 
power, which the Constitution has confided, with limitations 
immaterial to the present issue, to the absolute discretion of 
Congress — except so far as even that discretion, is controlled by 
the unlimited powers invested in the Commander in-Chief, for 
the purposes of public defense, in periods of civil convulsions 
and foreign war. 

And yet when the American Congress exercises the first ri^ht 
of war^ by availing itself of the public credit for the public de- 
fense, we are told that it is bound by some constitutional im- 
plication, to provide a better currency for the defended than 
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for their defenders — that though the soldier and the sailor must 
be content with treasury notes, they shall not in the hands of 
their wives and children be a tender to the landlord for his rent 
or the baker for his bread — that the rights of more than half a 
million of citizens in arras, are over-rode by the more sacred 
rights of disaffected grocers and mortgagees at home, guaran- 
teed to them, as they claim, by some unwritten clause of the 
Constitution. 

It becomes material, in one aspect of the discussion, to recur 
to the circumstances under which the notes of the United States 
were made a lawful tender by act of Congress. 

In November, 1860, Mr. Lincoln was elected to the Presi- 
sidency by the votes of nearly two millions of our citizens. 
More than a million of votes were cast for Judge Douglas, who 
who was equally true and loyal to the Constitution. One-third 
of the popular vote was divided between the two remaining 
candidates, who, after being defeated at the polls, illustrated 
the honor and the good faith of themselves and their adherents, 
by uniting in a treasonable attempt to subvert the Government, 
which the people would not permit them to administer. 

On the 10th of December, 1860, Mr. Cobb retired from the 
Treasury Department, and the frauds perpetrated with his con- 
nivance, in the interest of the conspirators, proved even more 
serious than had been foreshadoVed by his apology six days 
before, in his report to Congress, for the depletion of an already 
rifled treasury. 

Four days later. General Cass resigned the portfolio of the 
State Department, on account of the refusal of President 
Buchanan to reinforce Fort Moultrie, which was then menaced 
by the rebels with guns, stolen with the connivance of the 
Secretary of War. That functionary, though higher on the list 
of promotion, could not be spared from his present position ; 
and accordingly General Cass was succeeded by Attorney- 
General Black, who, on the 20th of the preceding month had 
favored Mr. Buchanan with an oflBcial opinion, announcing in 
effect, but with much decorous circumlocution, that the trov- 
ernment was constitutionally impotent for its own defense, and 
existed only by the toleration of the South. 

On the 24th of December, a convention of South Carolina 
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adopted an ordinance of secession, by which it assumed to dis- 
solve the American Union. 

Two days later, Major Anderson, the Kentucfeian in com- 
mand, spiked the guns of Fort Moultrie, and transferred the 
little band — which represented there the force of the nation — 
to the narrower and more defensible limits of Fort Sumter. 

On the 29th of December, Floyd — having purloined and 
transferred to the confederates all the national arms and muni- 
tions of war which they thought worth their acceptance, and 
having divided and dispersed the American forces, to suit the 
purposes of his accomplices — resigned his position in the cabi- 
net, to take a commission in the confederate army — alleging 
as his reason, that the President had broken faith with the 
rebels by not ordering Major Anderson back to Fort Moultrie, 
where they could have taken him more conveniently. 

On the 8th of January, 1861, President Bucjianan sent a 
message to Congress, communicating so much as he thought 
proper, of his personal correspondence with the South Carolina 
conspirators — announced that " we are in the midst of a great 
revolution''^' — and gravely recommended to the people of the 
loyal States to yield to the rebels, and conciliate them by a 
new appeal " to the hallot hox.^^ 

The other Cotton States, having in the meantime perfected 
their conspiracy — having possessed themselves by treachery, 
by surprise, by theft, and by violence, of the treasure, the arms, 
and the strongholds of the nation — followed at the heels of 
South Carolina, and adopted ordinances of secession. 

The rebel flag was raised by Mississippi on the 9th of Janu- 
ary, 1861 ; by Alabama and Florida on the 11th ; by Georgia 
on the 19th, and by Louisiana on the 25th of January. 

Six days afterwards, at a convention held at" our own State 
capital, the memorable announcement went forth from high 
authority, as a response from the North : " Already six States 
have withdrawn from the Confederacy. Eevolution has actual- 
ly begun." 

On the 23d of February, 1861, the President-elect made his 
way to the capitol ; and the enemies of the country continue to 
this day to reproach him for wearing the Scotch cap and cloak, 
recommended by General Scott, which saved him from recog- 
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nition by the assassins who were awaiting his arriyal at Balti 
more. 

President Buchanan was unfortunately under the influence, 
and blind to the purposes of those who were in league to re- 
move his successor, and to subvert by violence the Government 
each had been chosen by the people to administer. 

On the 4th of March, President Lincoln was inaugurated, 
and was saved again from assassination by the forecast of Gen- 
eral Scott, who insisted that his predecessor should accompany 
him on his way to the capitol, and that the avenue should be 
guarded by an armed soldiery. 

Three days afterwards, Beauregard, a former protege of the 
Government, was put in command of the army of rebels who 
had been assembled to seize Fort Sumter. 

On the 14th of April, that fortress fell, and — if the constitu- 
tional theory of our adversaries could be maintained — on that 
day this Government fell. 

On the 15th of April, President Lincoln issued his proclama- 
tiob, summoning 75,000 men to arms, to maintain and defend 
the Union and the Constitution. 

On the 21st of July, the national army was defeated at Bull 
Run. On the 20th of August, General McClellan assumed 
command of the army of the Potomac. From that time, until 
long after the enactment of this law, the guns of the rebel 
army were trained on the capitol, and its tents and watch-fires 
within view from its cupola. 

At the commencement of the then fiscal year, the entire 
aggregate amount of gold and silver coin in the country, north 
and south, so far as it could be deduced from reliable sources, 
was $243,010,103. If your Honors should have occasion to 
verify this fact, you will find a statement on the subject in 
detail in the 48th volume of HuivCs Merchants'' Magazine^ 215, 
in the number of that work issued in March, 1863. 

This was much less than the country needed to borrow for 
immediate use. Accordingly, on the 25th of February, 1862, 
an act of Congress was passed, to provide means for the imme- 
diate payment of the arrears due to the army and navy, by 
issuing $150,000,000 in United States notes, in addition to the 
public loans previously made or authorized — making these 
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notes a tendei*«n payment of debts due to and from the people 
and the Government, and providing for the funding of the 
public debt and payment of the interest in coin. 

The particular provisions of that act have been brought to 
your Honors' notice by my learned associate. I need only 
make a passing allusion to the circumstances under which it 
was enacted. 

It was voted for within reach of a night assault by 100,000 
rebels in arms. The war had been begun against a pillaged 
nation, under the leadersliip of those who had rifled its treas- 
ury. It had been begun against an unarmed nation, by those 
who Iiad been trained to the science of war at its expense, and 
who, after being laden with its honors and enriched by its 
bounty, banded together as conspirators against its life. 
, The conspiracy had been well matured. At home and 
abroad the work was prepared. The courts of Europe had 
been pre-occupied by the able, adroit, and busy emissaries of 
. the south. Every purchasable government-press had been sub- 
orned to the use and the interests of the rebels. The North had 
but one friend among the nations of the earth — that friend the 
Russian Czar — exercising dominion over portions of three con- 
tinents, Europe, Asia, and America — in sympathy with us, 
because we had common enemies — but passive, because our 
controversy had no relation to the interests of his dynasty. 

Our credit was undoubted throughout Christendom ; but no 
nation on earth had a motive to aid us, either with money, WMth 
men, or with arms. Under these circumstances we had only to 
• rely, as among monarchies every republic must rely, on the 
patriotism, the fidelity, and the resources of our own people. 
Th&t reliance was not in vain. Three-quarters of a million of 
men, untrained to arms, interposed their breasts and their 
bayonets between the Government and the public enemy. 

The President, unused to the responsibilities of command, 
was nevertheless faithful and loyal to his trust. He needed, 
as the head of the nation — what he has hitherto received, and 
what he will receive to the end — the earnest, constant, endur- 
ing support of every cordial friend of the Government. Con- 
gress, coming fresh from the people, was also true and faithful 
to its trust. It needs no other vindication of its patriotism, its 
17 
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wisdom and its forecast in regard to the enactment now in 
question, than has been furnished by subsequent events. 

I pass over intprmediate matters familiar to your Honors, and 
which have already gone to history, where your judgment is 
soon to follow them. 

Congress assembled on the 1st of December, 1862. The Pre- 
sident, in his message^ communicated the fact that in the fiscal 
year ending on the 30th of June, 1862, the year in which the 
law in question was enacted, the disbursements of the govern- 
ment had been $570,841,700.25, of which $529,692,460 . 50 had 
been borrowed on the credit of the Government. The payment 
of specie had been suspended, not only by the banks, but by 
the People. It was a necessity of war, acquiesced in by the 
common .consent of the nation. The President directed the at- 
tention of Congress to intervening events which had demonstra- 
ted the wisdom and necessity pf the law adopted at the previous 
session, and submitted for their consideration tlie claims of the 
people and the government in the existing exigencies of the 
nation. 

After full deliberation and discussion in Congress, a similar 
act was passed, which will be found in the Statutes at Large for 
18()3, page 709, chapter 73. The act was approved by the Pre- 
sident, and became a law on the 3rd of March, the last day of 
tlie third session of the 37th Congress. It was entitled " An act 
to provide ways and means for the suj)port of the government," 
an ordinary title to which events had given an extraordinary 
significance. * 

The first section authorized the Secretary of the Treasury to 
borrow $900,000,( 00 on bonds of the government, payable Jn 
coin, at periods ranging from ten to forty years, with interest 
semi-annually, payable also in coin. Th^ second section author, 
ized him to issue, on the credit of the United States, $4:00,000,000 
of treasury notes, and $150,000,000 of United States notes, 
exchangeable for prior issues of a like character, and to be 
made a legal tender to a similar extent with previous issues. 
The third section authorized him, if required by the exigencies 
of the public service for the payment of the army and navy, and 
other creditors of the government, to issue on the credit of the 
United States, $150,000,000 of United States notes, not bearing 
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interest, which notes so issued shonld be lawful money, and a 
legal tender in payment of all debts, public and private, within 
the United States, except for duties on imports and interest on 
the public debt. 

Thus, on the 3d of March, 1863, by the concurrent and 
recorded judgment of the popular and the executive depart- 
ments of the government, $1,600,000,000 were required to meet 
the current obligations of the nation, beyond the resources it 
anticipated from the revenues on imports, the sales of the public 
lands, the proceeds of the stamp acts, and the direct taxes im- 
posed on the incomes and industry of the country. One third 
of those bound to contribute to tlio expenses of the government, 
had already been reduced by their own rebellion to destitution 
and bankruptcy ; and the property remaining in their posses- 
sion was protected against federal demands by military ram- 
parts and bayonets. Three-quarters of a million of loyal men 
were in arms on the land, and a proportionate number on the 
sea, to maintain the government by force. All must be fed, 
clothed, and supplied with the munitions of war. 

Sixteen hundred millions were to be drawn for the exigencies 
of the ensuing year alone — and on the theory of our adversaries, 
this amount was to be drawn in coin and not from our entire 
population of 31,000,000, but from 20,000,000 of loyal citi- 
zens. On their theory, each soldier, sailor, man, woman, child, 
must c ntribute $S0 in gold and silver, besides all other state 
and national burdens, and this to maintain the Government to 
the Ist of January,''186i. 

This was the nature of the public crisis, which in the judg- 
ment of Congress demanded the enactment of these laws. They 
are pari materia^ and stand or fall together. The Supreme 
Court of the United States has already announced its judgment 
of the perils which overhung the people and the government, 
by declaring on our judicial records, simultaneously with the 
passage of one of these acts, that we were in the crisis of " the 
greatest civil war known in the history of the human race'" — 
{The Prize Cases^ 2 American Law Register^ J}f. S. 339.) 

The question presented to Congress for decision was : Shall 
the Government be dissolved ? The alternative was, the exer- 
cise, in a period of public war, of an inherent sovereign power, 
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not prohibited by the Constitution — or a bankrupt treasury, a 
bankrupt people, and a government overthrown. 

Two millions of dollars a day must be paid out by the Gov- 
ernment for the ordinary disburseinents of war. Its efficient 
arms had been stolen, and it must replace them from the mar- 
kets of Europe. It could not borrow abroad, from enemies who 
looked and longed for its destruction. It could not borrow at 
home in gold and silver, without draining the life-blood of com- 
merce, and this by forced loans involving universal bankruptcy. 
It could not meet present demands by taxation, for it needed 
the money to sustain the macliinery of taxation, and one-third 
of those subject to assessment were making war upon the taxing 
power. It could not wait, and it could not want. It might 
tax, but the people could not pay. It could sacrifice private 
property by seizure and forced sales, but there was not enough 
gold and silver coin on the continent to buy, what the govern- 
ment would be compelled to sell. 

All powers necessary to the execution of its governmental 
trusts were expressly granted to Congress by the Constitution. 
If the power to enact these laws be incident to the necessity, it 
existed ; for the necessity was undeniable. One-third of the 
nation was using against the other two thirds the very power, 
the existence of which for the destruction of tlie Government 
was recognized and defended by those, who denied its existence 
for the purpose of government protection. 

The alternative was plain. The Government, to which alone 
the creditor could look for protection, must be upheld ; must 
uphold the Constitution and the laws ; must sustain the people, 
the debtor, the creditor, the common rights and common exist- 
ence, by substituting the public credit and the plighted fiiith of 
the nation, for the gold and silver coinage, which had formed 
the theoretical, but at no portion of our history the practical 
currency of the country. 

All individual rights of life, liberty, and property are subor- 
dinate to tlie right of national existence. Rights of property 
exist only through and under government. When the Govern- 
ment itself is in peril of subversion by war, th'e Constitution 
has wisely left its arm of protecting power bare and free. 
When all rights ^re endangered, it is better that some be sus- 
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pended than that all should perish. The right of the Govern- 
ment in the maintenance of its sovereignty, not only to kill its 
enemies, but to compel its citizens to die in its defense, is con- 
ceded by those who deny it the power to maintain navies, sup- 
port armies, suppress insurrections, provide for the common de- 
fense, and wage war for the maintenance of its own existence. 

The right of Congress to make United States notes a legal 
tender, in the exercise of the specific powers to levy taxes, and 
to borrow coin, and regulate the value of money, has been so 
fully considered in the luminous briefs and arguments of my 
learned associates, and so ably discussed in the oj^inions deliv- 
ered by the judges in the Seventh Judicial District, that I 
sliall feel at liberty to confine myself to the single ques- 
tion of the validity of the law, under the general autliority 
vested in Congress by the last clause in the eighth section of 
the first article of the Constitution. 

The People, after declaring that Congress shall have certian 
specific powers, conclude the enumeration by an express grant 
of the broad and plenary power: " To make all laws which 
'' shall he necessary and proper for carrying into execution the 
'''foregoing powers and all other powers vested hy this Constitu- 
" Hon in the Oovernment of the United States^ or in any depart- 
'' ment or officer thereof '^^ 

So clearly does the very idea of government pre-suppose the 
existence of power in some of its departments, to do such acts 
as may be needful to fulfil its trusts and maintain its authority, 
that some of our earlier statesmen were of opinion that Con- 
gress would have possessed it even without the specific 
grant, as a necessary and inherent right of sovereignty ; and that 
it, therefore, added nothing more than would have been plainly 
implied, even in the absence of such a provision. Those who 
would use the Constitution as a weapon with which to cleave 
down the Government are fond of quoting these opinions, as 
authority for expunging this clause from the instrument — while 
they sturdily reject the postulate that the power would have 
existed by necessary implication, even without the grant. They 
are not at liberty to ignore at once the cause and the implica- 
tion. It is a very easy but a very illogical process, to strike out 
the express grant on the ground that the power wa? inherent in 
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Congress, and then to deny the power on the ground of the 
absence of an express grant.% 

The provision stands. It can neither be expunged nor ig- 
nored. Primus inter pares^ it is second in authority to no 
other provision of the Constitution. Events have demonstrated 
the wisdom of those who framed it. Ordinary powers were 
enumerated, because they were capable of enumeration. Other 
powers were granted, to be exercised only in case of necessity. 
As the varying necessities of national existence could not be 
foreseen, these did not admit of enumeration. As some depart- 
ment of the Government must judge of the existence of the 
necessity, w'hich was the sole condition of the power, it was 
committed to the concurrent judgment of the representatives 
of the People, and tlie representatives of the States, subject to 
the check of the presidential veto. 

The law in question is upheld by this provision of the Consti- 
tution, if, in the existing exigencies of the nation, its enactment 
was \' necessary and proper for carrying into execiitiofi^^ the 
powers vested in Congress, " to lay and collect taxes " — " to 
borrow money on the credit of the United States" — '* to regu- 
late the value " of money — " to provide and maintain a navy " — 
" to raise and support armies " — " to suppress insurrection " — 
"to pay the debts and provide for the common defense and 
general welfare of the United States." 

If this legislation was necessary and proper to enable Con- 
gress to fulfil these high trusts, the law must stand or the 
Constitution must fall. 

When our adversaries invoke the subversion of these acts of 
Congress by the Judiciary, they are charged with the burden 
of maintaining one of two propositions. 

• The first is, that there is no such necessity as these laws pre- 
suppose and recognize — that there is gold and silver coin enough 
in the loyal States, to fulfill all private obligations, and with 
the surplus to conquer ten millions of men who can command 
gold in the markets of Europe, closed to us ; who can issue 
hundreds of millions of Confederate scrip for every million of 
Northern coin, and who recognize and pay no debts among 
themselves, except by pledging the faith of a league of rebel- 
lious States. • 
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As to this, I need only say, it is a purely political question, 
committed to the judgment of another department of the Gov- 
ernment, whose decision on this state of facts is not snhject 
here to review. The Constitution having entrusted Congress 
with the duty of determining what may be needful, in the vary- 
ing exigencies of public necessity to carry into eflfect the 
powers with which it is vested, its judgment, in good faith, and 
in its own sphere of action, is absolute and subject to no re- 
view. This proposition is too clearly settled by authority to 
fequire elucidation by argument. I will ask the Court to note 
a reference to a few additional cases not cited in the printed 
points. {^The Prize Cases ^ 2 Am, Law Hegisfer, JV. S., 335 ; 
United States v. Prohasco, lb., 419, 430 ; McCulloch v. State of 
Maryland^ 4 Wheats 316, 422; Wheatofi^s Life of Pinckney, 
661 ; Martin v. Mott, 12 Wheat, 31.) 

Failing in this, our adverearies must maintain the proposition, 
that conceding these laws, by which the notes of the United 
States are declared a legal tender, to be *' necessary and proper 
for carrying into execution" the specific powei's vested in Con- 
gress — conceding them to be within the very terms of the gen- 
eral grant of power at the close of the eighth section — they are 
still in conflict with the Constitution, because they are not spe- 
cially authorized elsewhere in the same instrument, within the 
ordinary and enumerated powers of Congress, to be exercised 
irrespective of any public necessity. 

They do not advance this proposition in terms; and yet un- 
less they can establish that we are powerless to pass these laws 
— though they are demanded for the common defence, as an 
iron necessity of war, to avert the downfall of the Government 
— though this necessity is adjudged by Congress with the con- 
currence of the President — though the fact exists, and is known 
of all men — though without the exercise of this power, the 
Constitution itself is paralyzed — we submit that our opponents 
have not gained a stand-point, from which they can call on the 
Courts to fulfill their trust, by scuttling the national ship and 
going down with the wreck. 

As the means adopted by Congress were appropriate to the 
required ends, and as subsequent events have demonstrated 
that they precisely met the public necessity to which all other 
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remedies were inadequate, the onus is upon those who seek to 
nullify these laws, to establish that the means resorted to were 
plainly excluded by the Constitution. In the language of Chief 
Justice Marshall, those who contend that the Government 
" may not select any appropriate means — that one particular 
mode of effecting the object is excluded — must take upon 
themselves the burden of establishing the exception." (1 
Wheaton, 410.) 

The conceded absence of any express prohibition on this 
subject, has peculiar force and significance. The power of 
making the paper of the Government a legal tender existed 
and was exercised in every State, from the Declaration of Inde- 
pendence to the adoption of the Federal Constitution. In the 
partition then made of governmental powers, this, being one 
essential for national purposes, would appropriately be conferred 
upon the national Congress. It was vested in the Congress of 
the United States, or it was vested nowhere. It was not one 
of the powers *^ reserved to tlie States respectively, or to the 
People" by the tenth article of the Amendments to the Consti- 
tution. It was not reserved to the States, for they were ex- 
pressly prohibited from its exercise. It was not reserved to the 
People, for it was not personal and popular in its nature. It was 
a high governmental power — a known and recognized attribute 
of national sovereignty. It was either committed to Congress, or 
annihilated. There is no presumption in favor of the voluntar}^ 
and deliberate extinguishment of a sovereign power, essential 
to the authority and existence of every nation which would 
compete on equal terms with the other nations of the earth. 

The Federal Government, in its national relations is invested 
with the powers of sovereignty. If the Constitution had failed 
to invest it with these, it w^ould, in the language of Chief 
Justice Marshall, have been only ''a splendid bauble." 
Mere forms are nothing. Substance is every thing. It was 
said by Wapoleon, that " a throne is a mere block of wood, 
covered with velvet." A national Constitution, which failed 
to organize a nation, would be even more unmeaning than the 
throne stripped of its covering. 

In the special message of President Monroe, communicated 
to Congress on the 4th of May, 1822 — after giving the history 



f 



137 



of tho Constitution, lie proceeds to nay (2 Statesman's Manual^ 

*^ Thus were two separate and independent governments 
established over our Union — one for local purposes, over each 
State, by the people of the State — the other for national pur- 
poses, by the people of tho United States. The whole power 
of the Pet^le on the representative principle is divided between 
them. The State Governments are independent of each other, 
and to the extent of their powers are complete sovereignties. 
The National Government begins where the State Governments 
terminate, except in some instances where there is a concurrent 
jurisdiction between them. This Government is also, to the 
extent of its powers, a complete sovereignty.^^ 

On the question of the supremacy and sovereignty of the 
Federal Government, within the scope of its powers in all 
matters of national concern, I beg leave to refer the Court to 
tho opinions of Chief Justice Marshall, in the United States 
Bank Case (4 Wheat, 405), and of Judge Nelson, in the Tax 
Oase (25 Howard's Pr. R., 14, 16.) 

"We do not claim that the courts should, in an iota, transcend 
the limits of the Constitution; but simply that they should 
deal with it fairly, with a view to its avowed objects and ends. 

The case has not yet arisen— I trust it may never arise — 
when the judiciary may be compelled to pass on the question 
of the ultimate power of all governments in maintaining their 
own existence. 

It was in reference to such a question, that Cromwell, in 
1656, speaking in behalf of England, addressed language to the 
British Parliament, which has been deemed worthy of a place 
in history. 

" If nothing should ever be done, but what is ' aocordhig to 
lawy the throat of the nation may be cut while we send for 
some one to make a law ! Therefore, certainly it is a pitiful, 
beastly notion to think — though it be for ordinal^ Government 
to live by law and rule — ^yet if a Government in exbtojordinary 
circumstances go beyond the law, even for self-preservation, it 
is to be clamored at and blattered at. When matters of neces- 
sity come, then, without guilt, extraordinary remedies may be 
applied. And I must say I do not know one action of this Gov-r 
ernment, no not one, but it hath been in order to the peace and 
safety of this nation." 

18 
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If, in the progress of events in revolntionary times, that ques- 
tion should ever arise, the courts will have occasion to weigh 
the views of an eminent southern civilian, submitted as the 
result of calm study and mature reflection, in a posthumous 
publication on the principles of Government. 

Mr. Calhoun says (1 CalhouvbS Worhs^p. 10) : 

" Exigencies will occur, in which the entire powers and re- 
sources of the community, will be needed to defend its exist- 
ence. When this is at stake, every other consideration must 
yield to it. Self-preservation is the supreme law, as well with 
communities as individuals." 

If this principle of ultimate governmental power has indeed 
a foothold in the polity of nations, it could find no exigency in 
which it would apply with greater force, than immediate peril 
of national dissolution in the throes of intestine war. The de- 
claration of Vattel, that " a civil war breaks the bands of 
society and government, or at least suspends their force and 
eflfect," is cited with approval in the same opinion of the Su- 
preme Court of the United States, which, in March last, charac- 
terized this as " the greatest civil war known in the history of 
the human race." (The Prize Cases^ 2 Am, Law Reg,^ N. S., 
337, 339.) 

I have referred to this mooted question of an inherent goveru- 
niental right of self-defence, rising -in great exigencies above all 
constitutional limitations, not with a view of discussing it, or 
expressing any opinion as to its soundness, but for the sole pur- 
pose of distinguishing it from the position we maintain, and 
with which our opponents seem to confound it. 

We claim that Congress was authorized by express Constitu- 
tional grant to exercise the powers in question, when demanded 
by governmental necessity; and that the means it employed, 
having been not only appropria!e but efficacious to meet the 
necessity, its decision on these questions, purely political in 
their nature, is not subject to review and revei'sal in any judi- 
cial tribunal, but binds the whole American People, by whose 
authority and in whose name it was pronounced. 

The substantial issue is on the right to make the notes of the 
United States a legal tender. A minor issue is raised as to the 
power of Congress to declare them to be money. That is a 
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question of very trivial moment, as icithout sucli a declaration 
they are money, by the common recognition of all civilized 
coinmnnities. {Wharton's Law Lexicon ; Bouvier^s Law Dic- 
tionary : Webster^ s and Worcester^ 8 Dictionaries ^ McCulloclCs 
Commercial Dictionary ^ title, Money / Hees^ Cyclopedia, title, 
Coin ; 4 Weister'^s Works, 339; Miller v. Bace, 1 Burrowhlt,, 
452.) If Congress had failed to make the declaration, the 
omission would be quite immaterial, as the Supreme Court of 
the United States had held Treasury Notes to be money, even 
before they were made a legal tender. {United States v. 
Morgan, 11 Howard, 160 : Woodbury, J.) 

But on the great question in the case, whether the Govern- 
ment can make this money a legal tender, your Honors will not 
fail to observe, that the very term, " legal tender," imports that 
the subject is one, by the common understanding of mankind, 
belonging in every sovereignty to the law-making power. It 
has been recognized as such in every civilized nation. Gold 
and silver have been a legal tender with us. Not so in Great 
Britain. There, except for small sums, it is gold coin or notes 
of the Bank of England. Not so in France. There it is silver 
coin and government paper in periods of public exigency. 

Our first Government coinage was copper ; of which 300 
tons were converted into money, at the mint, during the secre- 
taryship of Gen. Hamilton. 

Doubtless, gold and -silver, and Government paper, have 
been generally preferred by the law-making powers of the 
various modern nations. That this was not always so, even 
with them, is illustrated by the fact, that we have the record, 
in British history, of the time when a white woman was 
money, and when a fair-haired Saxon slave boy was a medium 
of commercial exchange, and the subject of tender in payment 
of civil debts ; and it is a curious feature of English history, 
alluded to by Macaulay, that there is no record to be found in 
the Statutes at Large, to this day, of the abolition in that 
country of the institution of human slavery. 

Whatever in any country, may happen to be for the time 
the recognized medium of commercial exchange, whether gold, 
silver, or government paper, it derives its character as a legal 
tender, not from the material of which it is composed, but from 
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the imprint of the law*making or sovereign power. I may have 
a chestfall of gold bars, but without the stamp of government 
authority, it is not a legal tender in payment of a debt for a loaf 
of bread. 

When a penny of Caesar was bi ought by a disciple to One 
wiser than man, the inquiry He deemed appropriate was — not, 
what metal is this — ^but, " whose image and superscription is 
this ?" It was the recognition by the King of kings, of the au- 
thority of human laws, and the stamp of national sovereignty. 

Dealing, then, as we are, with a recognized attribute in 
every nation of the law-making power, we are entitled to pre- 
sume its existence, until those who deny it can establish with 
irresistible clearness its annihilation. It must be shown to be 
affirmatively excluded — under all circumstances, in all exigen- 
cies — or it will be deemed to be embraced, in a Constitution de- 
signed to dlstnhute, and not to destroy^ the attributes of repre- 
sentative sovereignty. 

In every nation, all the legitimate powers of government 
are lodged in some of its various departments by the necessity 
of social and national existence. By the law of human imper- 
fection, no constitution everdevisedby man contained a full bill 
of particulars of all governmental powers. But this proves, not 
the absence of the powers, but the imperfection of constitutional 
enumeration and forecast. 

As this power to make laws for upholding the nation is neither 
in the States, nor the Executive, it is in the People or the Con- 
gress to which they have deputed authority to make laws for 
carrying into execution all powers belonging to or inherent 
in the whole body of the Government. 

It is to be remembered that the Constitution was framed 
with reference to perpetuity — to all the exigencies of human 
affairs in the future vicissitudes of the race. Its general powers 
were granted in terms sufficiently broad and comprehensive to 
cover tliose cases, certain to arise, but which no human fore- 
sight could anticipate and provide for in detail. The establish- 
ment of a government with power to pei*petnate and maintain 
itself, was the primary purpose of the Constitution ; as the want 
of such power was the primary mischief which led to its adop- 
tion. 

In the case of McCiiUoch v. The State of Maryland^ Chief 
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Justice Marshall, in the most memorable judicial opinion 
which illumines the annals of American jurisprudence, estab- 
lished immutably the principles of construction which control 
the judicial department of the Government in expounding the 
Constitution. It was of that unanimous decision of the ultimate 
tribunal of the nation, that William Pinckney said, he saw in it 
. " a pledge of the immortality of the Union." Your Honors will 
liave occasion to recur to the opinion anew, and without pausing 
to follow the train of that luminous argument, I desire only to 
call the attention of the Court to one or two brief passages, 
which relate to the particular clause of the Constitution em- 
l)0wering Congress to make all laws which shall be necessary 
and proper to carry into execution the powers of the govern- 
nient : 

*^ The subject is, the execution of those great powers on 
which the welfare of a nation essentially depends. It must have 
I een the intention of those who gave these powers, to insure, as 
fur as human prudence could insure, their beneficial execution. 
This could not be done by confiding the choice of means to such 
1 arrow limits as not to leave it in the power of Congress to 
adopt any which might be appropriate, and which were con- 
ducive to the end. This provision is made in a Constitution 
intended to endure for ages to come, and, consequently, to be 
adapted to the various crises of human affairs. To have pre- 
scribed the means by which Government should, in all future 
time, execute its powers, would have been to change, entirely, 
the character of the instrument, and give it the properties of a 
logal code. It would have been an unwise attempt to provide, 
by immutable rules, for exigencies which, if foreseen at all, 
iimst have been seen dimly, and which can be best provided 
for as they occur. To have declared that the best means shall 
not be used, but those alone without which the power given 
V. ould be nugatory, would have been to deprive the Legisla- 
ture of the capacity to avail itself of experience, to exercise its 
reason, and to accommodate its legislation to circumstances. If 
vre apply this principle of construction to any of the powers of 
the Government, we shall find it so pernicious in its operation 
that we shall be compelled to discard it." 

" We admit, as all must admit, that the powers of the Gov- 
vernment are limited, and that its limits are not to be trans- 
cended. But we think the sound construction of the Constitu- 
tion mast allow to the national Legislature that discretion, with 
respect to the means by which the powers it confers are to be 
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carried into execution, which will enable that body to perform 
the high duties assigned to it, in the manner most beneficial to 
the people. Let the end be legitimate, let it be within the 
scope 01 the Constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not prohibit- 
ed, but consist with the letter and spirit of the Constitution, are 
constitutional." (4 Wheaton, 4:15-¥2\ ,) 

We submit that upon the principles settled by this decision, 
the laws in question are plainly within the powers expressly 
vested in Congress by the Constitution. If the question were 
even one of doubt — one on which, in the language of Chief 
Justice Marshall, " human reason might pause, and the 
human judgment be suspended" you would not on such an 
issue, bring the judiciary in collision with the other two de- 
partments of the government, but would solve the question, by 
giving your country the benefit of the doubt. Even in such a 
case, the Court would peremptorily refuse, in the language of 
Mr. Justice Grieu, " to cripple the arm of the Government, and 
paralyze its powei-s by subtle definitions and ingenious soph- 
isms. (2 American Law Register^ N, S, 33^.) 

The question is, not how three members of the convention 
which framed the Constitution were induced to propose it to the 
people — but what was the intent evinced by the people in its 
adoption ? The inquiry is, how would it have been read by 
Washington, Hamilton, and Madison, in the light of the events 
now transpiring — which have developed the necessity and 
wisdom of these general grants of power. As George Mason 
said to John C. Calhoun, '* the Constitution has proved to be 
wiser than the men who made it." 

President Madison, in his annual message, of December 5, 
1815, after the close of the war with Great Britain, introduced 
a passage which leaves no do.ibt how he would have solved the 
question, in a national exigency like that in which these laws 
were passed. 

" The absence of the precious metals will, it is believed, be 
a temporary evil ; but until they can again be rendered the 
general medium of exchange, it devolves on the wisdom of 
Congress to provide a substitute which shall equally engage the 
confidence and accommodate the wants of the citizens through- 
out the Union. If the operation of the State banks cannot pro- 
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diice this result, the probable operation of a national bank will 
merit consideration ; and, if neither of these expedients be 
deemed eflFeetual, it may be necessary to ascertain the terms 
upon which the notes of the yovernment^ no longer required as 
an instrument of credit, shall be issued upon motives (^ general 
policy as a common medium of circulation,''^ (1 Statesman's 
Manual, 330.) 

It is to be reraembered, too, that this is not an issue between 
the States and the nation, — between two clashing sovereign- 
ties ; but simply a question whether the power we contend for 
has been annihilated, or whether it exists in the Federal 
Government for the common protection of the people and the 
States. We submit that, in determining this issue, the Constitu- 
tion is to be read as an ordinance of sovereignty, by the people 
of a continent, for the maintenance of public law and liberty, 
and the defence of themselves and their posterity. It is also to 
be remembered that the paramount duty of every citizen, every 
officer, every judge, State and Federal, is to uphold the Gov- 
ernment and defend the Constitution. Especially is this our duty 
when the issue presented is, whether the Constitution, adopted 
by the people for their protection, shall be so wrested from its 
objects as to enure only to the benefit of the public enemy. 
It happens, by a singular coincidence, that the appeal to your 
Honors to declare the Government impotent for its own defence, 
is made at a time, when the heels of the rebel soldiery are pol- 
luting the soil of a free State, between the capitol of New York 
in which we hold our deliberations, and the capitol of the 
nation where final judgment is to be pronounced. 

On the theory we maintain, the Constitution was designed as 
a citadel to secure public liberty and repose. On the theory of 
our adversaries, it was to serve as a grave, in which sovereignty 
should be buried alive, to linger only until life should be ex- 
tinguished by suffocation. 

*' Eplurihus unum^\h not a mere rhetorical phrase, but the 
terse record of the philosophy of our system^ of Government — 
a stumbling block only to those who reject even the mathemati- 
cal postulate, that the whole is greater than either of its parts. 
The eflFect of yielding to the views of these tenacious friends of 
the Constitution, would be to relieve them and us from its 
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bnrdeDs and its protection. It would be to deliver over the 
Government to its enemies, " monstrum ingens — cui lumen 
ademphim^^ — nay more, with its inherent force, and its Con- 
stitutional power of self-defence, bound to helplessness with 
cords spun from its own fibre. 
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G-EORaE T. CURTIS, Esq., 

Closing for AppeUanL 



Mb. Cubtis said : 

In order that I may not trespass upon the time that ought 
to be given to gentlemen upon the other side of this question, 
I shall say but very few words in closing this case. And the 
more especially, because very few words are required. 

I have listened with great attention, and with great care, to 
both the counsel on the other side. And I am sure it cannot be 
expected of me — in a grave proceeding in a court, which neces- 
sarily sits between two sovereignties, to adjudge what are the 
rights and duties of its own citizens in respect to those two sov- 
ereignties, towards each of which they bear relations of allegi- 
ance — it cannot be expected of nie that I should reply to a very 
large portion of the remarks which liave been submitted to 
your Honors on the other side ; and which, I mean to say it 
without the slightest possible disrespect to the gentlemen, have 
as it seems to me tended to afford^no aid whatsoever to the 
Court in the discharge of their duties. 

In relation, however, in the first place to what fell from Mb. 
Tbemain*, there is a point or two which it is proper I should no- 
tice, in ord6r to place the issue on its true ground. I under- 
stand, and repeat, that the distinction which has always been 
recognized, and was more especially recognised in the forma- 
tion of the Constitution of the United States, between the is- 
19 
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suing of such paper as has been commonly called treasury 
notes — that is, evidences of debt, when issued by either Gov- 
ernment, the State or the National, or issued in forms transfer- 
able to bearer, from hand to hand, there has never been any 
question upon it. Such paper never has been prohibited to the 
States, and it always has been assumed that it is within the 
power of the United States, within the power to borrow money. 
But that which is denominated a bill of credit, viz., a promis- 
sory note, issued on the credit and faith of the Government, and 
intended to pass into circulation as money, and to have the at- 
tributes of money, and to be under the Legislative authority of 
the Government clothed with the attributes of tender in the 
discharge of contracts, was a thing which was prohibited to 
the States, and was not granted to the United States, for a rea- 
son, and a purpose, and that reason and that purpose, I think I 
have shown. * 

Now, in respect to a great deal that has been said in regard 
to the necessity under which this law was passed, and the whole 
array of facts, circumstances, and political history — a portion of 
which may be true, and a portion of which everybody knows is 
attended at best with a great deal of fable — it is all a matter of 
opinion, going to maintain an alleged case of necessity. Yet, 
you must come down — because you are a judiciary sitting to 
adjudge a /question of constitutional law — ^youmust come down 
to the rule of the Constitution, and exercise a judicial judg- 
ment upon the constitutional relation between the measure it- 
self and the power under which it is claimed. And it is in re- 
ference to that, that I deny entirely any power of legislation on 
the subject of that which is to discharge the obligation of a con- 
tract, or affect that obligation, as being within the powers of 
Congress. 

As respects a large part of the observations which have fallen 
from both of the counsel on the other side, with regard to that 
doctrine of which so much use has been made, and from which, 
as if it were a substantive source of power, there spring these 
constant efforts to maintain tlie existence of specific powers on 
the part of the National Government which nobody ever heard 
of before, arising out of a state of war, and more especially in 
reference to their bearing on the rights, the vested and acknowl- 
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edged right of States and individaals, I think I cannot do 
better in closing this case, than read a few sentences which 
have recently fallen from the venerable Chief Justice of the 
Supreme Court of the United States, in a case lately decided 

by him in Baltimore : 

» 

" A civil war, or any other war, does not enlarge the powers 
of the Federal Government over the States or the People, be 
yond what the compact has given to it in time of war. A 
state of war do 8 not annul the tenth article of the amend- 
ments to the Constitution, which declares that ' all powers 
not delegated to the United States by the Constitution, nor 

Srohibited by it to the States respectively, or to the people.' 
Tor does a civil war, or any other war, absolve the judicial 
department from the duty of maintaining, with an even and 
firm hand, the rights and powers of the Federal Government, 
and of the States, and of the citizens, as they are written in 
the Constitution, which every judge is sworn to support." 
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Lewis H. Meyer, 

Appellant, 

against 

James I. Eooseyelt, 

Respondent. 



STATEMEIVT OF CASE. 

[The following case was agreed upon by the parties to this 
action, upon which an argument was had before the General 
Term of the Supreme Court of the First District, by their respec- 
tive counsel. That Court unanimously rendered judgment in 
favor of the defendant, upon which the plaintiff appealed to 
this Court.] 

Case agreed upon by the above-named parties to a question 
of difference to be submitted to the Court without action, pur- 
suant to § 372 of the Code of Procedure. 

The parties to this controversy hereby mutually agree upon 
and submit to this Court, the following statement of facts : 

The plaintiff' claims that the defendant deliver up a certain 
bond and mortgage to be cancelled, and that he execute a cer- 
tificate of acknowledgment of satisfaction sufficient to discharge 
the same of record. 
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« 

The defendanj; resists said claim. 

The following are the facts upon which the controversy de- 
pends : 

On or about the 23d August, 1854,. one Samuel Bowne exe- 
cuted and delivered his bond to the defendant conditioned for 
the payment of the just and full sum of eight thousand dollars, 
wiAi interest half-yearly, on the 23d day of August, 1857, a 
copy of which is hereto annexed and forms pftrts of this case. 

The bond was given to secure a loan made to Bownc, 
amounting to $8,000, for which the defendant gave said Bowne 
his check upon the Chemical Bank in the city of New York, 
payable in gold at the option of Bowne. 

The defendant invested said money as trustee of another 
party. 

As a further security, Bown e and his wife executed to the 
defendant, at the same time, a mortgage on certain land in 
Eichmond county, State of New York ; a copy of which mort- 
gage, which was duly recorded on the next day, is also hereto 
annexed. The mortgaged premises were subsequently con- 
veyed to the plaintiff, in fee, by deed dated 28 May, 1861, 
subject to said mortgage, the payment of which the plaintiff 
assumed ; the amount secured thereby having been deducted 
from the purchase money. 

On the eleventh day of June, 1862, the plaintiff desiring, as 
such owner in fee, to pay and discharge the mortgage, tendered 
to the defendant eight thousand one hundred and seventy dol- 
lars, being the amount of principal and interest up to the said 
eleventh day of June, 1862, in notes of the United States, 
issued under the act of Congress, approved February 25, 1862, 
entitled '' An Act to authorize the issue of XT. S. notes, and for 
the redemption and funding thereof and for funding the floating 
debt of the United States." 

The defendant refused to receive the same as legal tender, 
and claimed that the re-payment should be made in gold coin 
of the United States, as being the money in which the loan was 
made. 
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It was thereupon agreed by and between the said parties 
that the defendant should receive, and he accordingly did re- 
ceive the said sum of $8,170 in said notes of the United States, 
conditionally, and that the question whether the said notes of 
the United States are and were a legal tender in payment of 
said mortgage debt and interest should be submitted to a Court 
having jurisdiction, and if such Court shall decide that said 
notes of the United States were and are a legal tender in pay- 
munt and discharge of said bond and mortgage, that then the 
said mortgagee should deliver up said bond and mortgage and 
acknowledge satisfaction thereof, and discharge the same of 
record ; but if the Court shall decide that the said notes of the 
United States were not and are not a legal tender in paypaent 
of said mortgage debt, that then the plaintiff pay to the defend- 
ant the further sum of three hundred twenty-six fVir dollars 
with interest thereon from the 11th day of June, 1862, being 
th ) amount of difference at 4 per cent, between the market 
value of said notes and said gold coin of the United States on 
said eleventh day of June, 1862, and that upon payment of said 
snm of $826^Yjr with interest, the defendant deliver up the 
bond and mortgage to be cancelled, and acknowledge satisfac- 
tion thereof, and discharge the same of record, and that each 
party, in either event, pay his own costs. 

The question submitted to the Court upon this case is : 

Were the said notes of the United States a legal tender on 
the part of the plaintiff ? 

If the Court shall decide this question in the affirmative, 
th^n judgment is to be rendered for plaintiff, ordering the de- 
fendant to deliver up said bond and mortgage to be cancelled, 
and to acknowledge satisfaction thereof, and discharge the same 
of record. 

If, on the other hand, the Court shall decide the said question 
in the negative, then judgment is to be rendered in favor of 
defendant, ordering the plaintiff to pay the additional sum of 
three hundred and twenty-six ,Vt dollars, with interest from 
the 11th day of June, 1862 ; and that upon the payment of this 
sum, with interest, the defendant acknowledge satisfaction of 
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said bond and mortgage, and discbarge tbe same of record, and 
deliver up the said bond and mortgage to be cancelled ; and 
that each party pay his own costs in either event. 

And the parties herein mutually pray for the judgment of 
this Court herein. 

Dated New York, 25th June, 1862. 

J. I. KOOSEVELT. 

L. H. Meyer. 




ARGUMENT 



OF 



BERNARD ROELKER, Esq., 

 

Of Counsel for AppellanU 



Mb. Eoelkeb said : 

I hand to your Honors the printed argument which I sub- 
mitted to the Court below, and which contains my points which 
I used there. I do this, that I need not take up more of the 
time of the Court than is necessary. 

I hand up at the same time, some additional points which 
have been suggested to me, principally by the three different 
opinions in the Court below. 

Chief Judge Denio: We will receive anything of that 
tind you may desire to present. 

Mr. Eoelker : This case, may it please your Honors, is an 
appeal from the judgment of the General Term of the Supreme 
Court for the First Judicial District. The judgment was 
rendered on a case agreed upon under the statute. The facts 
on which the case rests, are briefly these. In 1854, one Samuel 
Bowne delivered to the respondent, J. I. Roosevelt, his bond 
and mortgage, conditioned to pay $8,000 lawful money of the 
United States, with interest, in August 1857. The bond was 
given to receive a loan of $8,000 lawful money of the United 
States, for which the defendant, here respondent, gave his 
check upon the Chemical Bank, payable in gold, at the option 
of Bowne, the obligor. At that time, the Bank was paying 
specie to any one who desired it. As a farther security, Bowne 
20 
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and his wife executed a mortgage on certain lands in Eich- 
mond County, Staten Island. 

The mortgaged premises, subject to the mortgage, were sub- 
sequently conveyed to the present plaintiff, Lewis H. Meyer, 
who assumed the payment of this mortgage. The interest was 
regularly paid, and on the 11th of June, 1862, the plaintiff, de- 
siring to discharge this mortgage, tendered to the defendant, 
here respondent, the sum of $8,000, principal, and $170 interest 
due from the 23d of February, to June 11, 1862. The defend- 
ant refused to receive the money, consfsting of treasury notes 
issued under the act of 1862, as a legal tender, claiming that 
the payment should be mad^ in gold coin of the United 
States. , 

It was then agreed that the defendant should receive the 
notes for $8,170, and to submit the question, whether those 
notes are and were a legal tender, to the proper Court under 
the Code, inasmuch as there was no diversity of opinion in re- 
gard to the facts at issue. It was further agreed, that if the 
Court should decide that they were a legal tender, then the de- 
fendant should be obliged to give a discharge of the mortgage 
and a satisfaction piece ; if the Court should decide that they 
were not a legal tender, then it was agreed that the plaintiff 
should pay the additional sum of $326 78, being the amount 
of difference between the market value of gold coin and 
treasury notes, on the 11th of June, 1862, namely four per 
cent. The case was agreed upon, and submitted to the Court 
without action. It was argued in November last, before the 
Supreme Court at General Term, which Court decided in favor 
of the defendant. 

I beg to state tliat an impression has gone abroad that 
this is and was a *' made up " case. I should not have 
mentioned it here, if the same impression had not prevailed 
with the judges in the Court below, as one of them told me 
that each one of them thought this was a case only got up for 
the purpose of a decision. Now, may it please your Honors, I 
wish to state, that so far from this being a case got up for the 
occasion, two litigants could never be more in earnest than 
these two parties. They do not know each other ; I believe 
they never saw each other ; and I have the more reason to 
speak confidently on this subject, because I was the one who 
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acted between them. My client, Lewis H. Meyer, told me 
that ever since the beginning of February, 1862, he had offered 
to pay off this mortgage, but that Judge Roosevelt, on some 
pretext, or other, had put it off. My client had his money 
$8,000, lying idle in the bank, from the beginning of February, 
to the 11th of June, 1862 when I made the tender, drawing 
no interest, and he said he did not know what to do. I told 
him — " Give the money to me, and I will make a formal 
tender." 

Thereupon on the llth of June, 1862, I proceeded to the 
house of the respondent, Judge Roosevelt, and made the tender 
to lim in proper legal form. A\^ereupon the respondent said 
that he refused to take it, and demanded gold. I said to him, 
"I make you a tender of the money due; take this as the 
money, or if you refuse it, of course, we shall feel at liberty to 
resort to legal remedies. I shall forthwith commence an action 
against you on the equity side of the Court, compelling you to 
give us a satisfaction piece." 

It was natural that the respondent should say, ** I suppose 
we do not disagree on the facts, and why pass through the mere 
legal formality of the Court, finding the facts, if we ourselves, 
are agreed upon them ?" 

If any case is a proper one under the Code, which provides 
that a question in difference may be submitted to a Court, I 
think this was such a one. 

To do entire justice to the respondent, I wish to call your 
Honors' attention to the statement in the case, '* that the de- 
fendant invested said money as trustee of another party." 
Your Honors will find, in looking at the bond and mortgage 
which are appended to this case, that the defendant and respond- 
ent does not receive that bond as a trustee — ^it is not executed 
to him as a trustee. Therefore it would seem to be a breach of 
trust on his part, that he should receive or take a bond and 
mortgage executed to him personally, and not as a trustee if 
he were a trustee. In explanation of this, so that there may 
be no misunderstanding, I beg to state that the respondent 
told me at the time when the case was drawn up, that we 
better put that in, because people talked so much about patriot- 
ism now-a-days, that he was sick of it ; that it might get into 
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the papers, and they might talk about it. At first I objected 
to it. But he said it would do no harm, and that I might put 
it in in my own way. For that reason I put in the case simply 
the words — " the defendant invested said money as trustee of 
another party." But it can have no bearing upon the legal 
question whether he was trustee or not. 

Mr. Curtis : I feel bound to state that Judge Roosevelt's 
relation to this mortgage is that of a trustee, in truth and iu 
fact, although it does not so appear on the papers. 

Mr. Roelker: But to do entire justice to the respondent, I 
wish to state that I hold in ray^hand his brief, printed from his 
own manuscript, and I will give his statement, so that there 
may be no prevarication — no saying that injustice had been done, 
or that the case had been misstated. And I do this the rather, 
in order to show still more certainly, that this cannot be a case 
" got up" for the occasion. The respondent's brief says : 

" The question presented by this appeal arises out of a mort- 
gage made to the defendant, as trustee, to secure a loan in gold 
of $8,000, and which was payable by its terms before the pas- 
sage of the Legal Tender Act of February, 1862. It is not a 
case of a creditor pressing a foreclosure, nor yet strictly of a 
debtor seeking to redeem. The plaintiff occupies the position 
of a voluntary purchaser of an equity of redemption of a 
mortgagor, demanding in effect, an assignment of the prior and 
much larger interest of the mortgagee. 

" For the interest of the mortgagor the plaintiff paid the 
price which the mortgagor demanded, and to which both parties 
freely assented. He now insists that he has a right to a con- 
veyance or release from the trustee, of the other interest, upon 
terms dictated by himself. 

" Holding certain promissory notes received by him, probably 
at the market rate ol discount, or, which is the same thing, in 
payment for merchandise sold at a correspondingly higher 
price, he demands that the mortgagee, nolens volens^ shall 
make an exchange of securities, not upon terms to be mutually 
agreed on, but dollar for dollar, whatever the inequality of 
value. 

" This, he says, is a right given to him by an Act of Con- 
gress which every patriot is bound to sustain ; and he illustrates 
his own patriotism by a spasmodic effort to rid himself of the 
Government securities, which he had taken at a discount, and 
which were rapidly declining, and yet in their place, at par, a 
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first-class mortgage, for which its owner had paid a full equiva- 
lent, and which he had no wish to press or part with. 

" Patriotism at the expense of others is like patience under 
the sufferings of others; both costing little, and worth still less." 

I give your Honors this statement from the brief of the re- 
spondent, so that you will perceive that this is a case that may 
be styled " Spasmodic patriotism," to use the phrase of the 
respondent, against " Chronic constitutional disaffection." After 
this, I hope no one will doubt, that this is a case in good 
earnest, and not one got up for the occasion. 

Chief Judge Denio : These «.re personal matters, which we 
do not desire to hear about- Address yourself to the questions 
in the case. 

Mr. Koelkee : I now address myself to the question. It 
would be affectation in me to say that I feel unembarrassed. I 
am a stranger to every one of your Honors but one; the 
environs even are novel to me ; and under these circumstances, 
you will readily perceive that I cannot but feel embarrassed. 
At the same time, I feel not so much at ease now as I did in 
the court below, for the simple reason that I had then nothing 
to guide me but the Constitution, and the cases and decisions 
under it. I had nothing to guide me besides those, nor had I 
anything to misguide me. Since then,.! have three judicial 
opinions against me, each differing from the others, and clash- 
ing with each other, in my own case ; and I have four different 
opinions in another district. There are seven opinions on the 
same question, each differing from the others, from as many 
judges of the same court. 

Under such circumstances, I think it will not be considered 
arrogance in a counsel to adhere to his own opinion. For this 
reason I submit to your Honors the same argument which 
i addressed to the Court below. Upon a perusal of all the 
opinions of the Court, I do not feel that I am obliged, in any 
way, to change the course of argument which I then pur- 
sued. 

The learned counsel (Mr. Curtis), in his openipg yesterday, 
addressed to your Honors the admonition, " that the times were 
rife with the tendency of interpreting and construing the 
Constitution by the necessity of the occasion," Whether this be 
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so, I know not, but I do know, that there exists, at this present 
time, a certain class of men, or rather of politicians, who hold, 
or seem to hold, though they dare not to say so openly, that 
these United States are a mere confederation of States, and that 
the Constitution is a mere compact between the States ; and as 
a necessary consequence, that each State has a right to judge 
for itself in relation to the nature, extent, and obligation of the 
instrument, without being at all bound by the interpretation of 
the Federal Government ; that each State retains the power 
to dissolve the connection, when such should be its choice, that 
it may suspend the operations of the Federal Government, and 
nullify its acts within its own territorial liaiits, whenever in its 
opinion the exigency of the occasion may require. They seem 
to hold that the interest of the individual states is antagonistic 
to the General Govern meiii, and that the States and the citizens 
thereof stand in an antagonistic position to the General Govern* 
ment, or, in other words, to the whole People as one sovereign, 
and they seem to think it their duty to oppose the measures 
and acts of Congress on all occasions, as infringing their 
rights. 

Now, I hold an entirely diflFerent doctrine, and I do believe 
that all the diflference that arises in regard to the question now 
at bar, arises from the radical and fundamental difference of 
opinion we have of this Government and of the Constitution of 
this nation. 

I hold, and I am happy to say that there are a great 'many 
who hold and think so with me, that when these States severed 
their connection with the English empire, they became so 
many independent nations and States ; but that subsequently 
those States, in their highest sovereign capacity — that is to say, 
in the convention of the people thereof, upon whom by the 
revolution, had devolved all the prerogatives of the crovvn and 
all the transcendent powers of parliament, in a plenitude, unim- 
paired by any act, and controllable by no authority — ^formed 
themselves into one nation, one people, one sovereignty, one 
empire, one State. And that as such, as one State, one empire, 
one people, they entered as a National Unit into the society, of 
nations, and there took their place as an independent nation, 
under the name of the '^ United States of America^^^ to be so 
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designated and distinguislied from any other nation. That they 
intended to do this is apparent froni the preamble which pre- 
cedes the Constitution. 

It is interesting, may it please your Honors, to see- how a 
great Koman jurist and statesman, {Cicero^ " De Bepublica^^ 
I, 25), 1800 years before this constitution was formed, defined 
a State. He defines a State to be a body politic, or society of 
men, united together for the purpose of protecting their mutual 
safety and welfare by their combined strength. 

^' Respublica est totius raultitudinis juris consensu et utili- 
tatis communione sociatus." 

Now, if we read the preamble to the Constitution, we see 
that it is almost literally the same as the definition of a State, 
given by this great Roman statesman 1800 years before. I 
have no doubt that the framers of the Constitutions being 
learned scholars, had this definition of Cicero, as to what a 
State is, before them. That definition has been adopted also 
by every publicist of modem times. Compare the two, and 
you will at once see the similarity and almost absolute iden- 
tity. 

" We, the People of the United States, in order to form a 
more perfect Union, establish justice, insure domestic tranquil- 
ity, provide for the common defence, promote the general 
welfare, and secure the blessings of liberty to ourselves and our 
posterity, do ordain, &c.'" 



3? 



It was then, in a convention of the People, in their highest 
sovereign capacity, that they ' resolved themselves into one 
Nation, one People, (me State / and they further resolved, that 
tlie form of government should be Republican, which means 
that they would exercise their sovereignty and powers by repre- 
sentatives or agents. They further resolved and adopted certain 
fundamental rules, and principles, and regulations, as to how 
their agents should carry out their prerogative rights and their 
transcendent powers, the same as the Parliament of England 
enjoyed before, under which empire and sway they had been, 
how their representatives and agents should carry out and ex- 
ercise the sovereign powers and prerogatives. 
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At the same time, in adopting these fundamental rules and 
regulations, they provided how their agents should be elected, 
in what classes they should be chosen, namely, their legislative 
agents, their judicial agents, their executive agents. They 
stated at the same time, in that very same document, what par- 
ticular powers their agents should exercise for them. 

Ton will perceive, yonr Honors, that the sovereign People 
do not and did not divest themselves of any powers ; they did 
not, in any way, transfer their sovereign prerogatives and tran- 
scendent powers to any third party, any more than the sove- 
reign who sends his ambassador to a foreign court divests 
himself of any power, or any sovereignty, or any prerogative 
which he may have, but sends him simply as his agent, to 
exercise for him the same rights which he himself, as sovereign, 
might exercise. The sovereign, if he thinks that his represent- 
ative does not fully or properly guard his rights and dignity, 
recalls him. So it is in regard to the agents chosen by a sove- 
reign People, to exercise their sovereign rights for them. Thus 
they delegated, they prescribed, in this document, this charter, 
in what manner their agents should be chosen, and which 
should be the powers which they, as a sovereign nation, wished 
to exercise for the present. But they divested themselves of 
no powers ; the people are the sovereign now, as they were at 
the time of the adoption of the Constitution. It follows, then, 
that the agents or representatives may look npon the Constitu- 
tion as their letter of attorney. As in a letter of attorney the 
powers are designated which are to be executed by the agent, 
so here are. these sovereign prerogatives enumerated, which the 
agents are to exercise for the People. That there may be no 
misapprehension about what we are to understand by sovereign 
prerogatives, (I always like to be definite,) I would state that I 
mean by them, that especial preeminence which the sovereign 
has over and above all other persons, and out of the ordinary 
course of the common law, in the right of his sovereign dignity. 
It applies to those rights and capacities which a sovereign 
enjoys alone, in contradistinction to others ; and not to those 
which he enjoys in common with all the rest of the citizens and 
subjects. 

In enumerating the powers which the People, as a sovereign, 
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would exercise, they couched thera in those general terms which, 
at the time, were generally used by the publicists, and par- 
ticularly by the publicists of England, of which Empire they 
had formed a part before. 

They enumerated aud delegated the powers and prerogatives 
of sovereignty, in the first place, of what is called external 
sovereignty, fully without stint, and without reservation. They 
delegated the powers as regards internal sovereignty only in 
regard to those questions and concerns which relate to the 
whole country, and not simply to any locality. Whatever is 
conducive to the general welfare of the whole country, of all 
the people, without distinction of locality, that falls within the 
rule, and within the power of internal sovereignty, which has 
been delegated. 

They then enumerated, as I have just stated, those powers, 
in general terms, which are generally conceded to belong to 
independent sovereignties. Among these powers is enumerated 
that power which, in all States, whether they be despotisms, 
constitutional monarchies, or republics, preeminently belongs 
to tlie sovereign, and that is, the jproviding of a general medium 
of exchange^ called " money." They used a general term, such 
as was then current in England ; as is, to this day, current 
among all nations, in all books on political economy, in all 
books on public law. They provided and said that their agents 
representing the sovereign People, should exercise the right and 
the prerogative power to pr9vide a common medium of ex- 
change ; " and we delegate, they said, this power to you, our 
charges d'affaires (as we may call them), and you may exercise 
those powers, and this among them, and you may use, and shall 
use, all means that are necessary and proper to carry into effect 
these sovereign rights and prerogatives which we possess, and 
which we call upon you to exercise for us." 

They use the phrase, " and you shall have power to coin 
money, regulate the value thereof, and of foreign coin." " To 
coin money," this has been the great bone of contention be- 
tween us. I have stated that it was a common phrase. It was 
the phrase in use in England, it is the phrase now among all 
sovereign nations. Let us consider it a little. We see that the 
fraraer^ of the Constitution, in framing it, had certaiily in view 
21 



162 

the powers which the King and Parliament of England, their 
mother country, constantly exercised. I know that the learned 
counsel for the respondent, hold dictionaries and lexicons in dis- 
repute, although the Courts constantly refer to them. In the 
case of Kunsler v, Kohatts^ (5 Hill^ the Court refers to diction- 
aries to ascertain the meaning of the Constitution regarding 
bankruptcies. 

I will, therefore, refer your Honors to au acknowledged legal 
authority. Blackstane^ {vol, i^page 276,) says : 

'' As money is the medium of commerce, it is the King's pre- 
^' rogative, as the arbiter of domestic commerce, to give it 
" authority, and make it current." 

I ask your Honors to mark the language, " as the arbiter of 
domestic commerce — io give it authority and make it currmV^ 
Ho then proceeds : 

" The coining of money is, in all (States, the act of the 
sovereign power. 

The denomination or value for which the coin is to pass 
current, is also in the breast of the King. 

The King may, by his proclamation, legitimate foreign 

com. 

That is, a sovereign State has the power to coin money, reg- 
ulate the value thereof, and of foreign coin. You have here 
the power distinctly stated. You read it as if it were copied 
from BULcksUme into the Constitution. Xow, what is the mean- 
ing of the words ** to coin money ?" If you sat here in con- 
vention to frame a Constitution, or to frame only this one clause, 
BO as to express the power of sovereignty in regard to creating a 
^6/i^aZ medium of exchange, I would ask my learned opponent, 
how he would express it, if we intended, as I maintain it was 
intended, to give the General Goverament exclusive power in 
regard to everything in relation to the currency — ^let it be gold, 
or silver, or nickel, or copper, or whatever it may be. If we 
wished to convey this power in general language, how would 
you expresait \ To coin money 1 or to make money ? to create 
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money ? to establish money (the word " establish " is used a 
half a dozen times in the Constitution) ? I hope my learned 
friend will tell you how he would express it, so as to give the 
general power, without using these words which are current, 
which every public writer uses, namely, " to coin money," I 
have been unable to think of any other words. 

I state and maintain in the second of my points, and cite 
authorities in support of my proposition, that, the right of 
issuing notes for payment of money as part of the circulating 
medium, follows from the "jus cudendae monetae," belonging to 
the supreme power in every State. The right is not confined to 
the issue of portions of the precious metals of intrinsic value, 
according to the weight and firmness ; but under it, portions of 
the coarsest metals, or other substances, may be made to rep- 
resent varying amounts in value, of gold and silver, for which 
they pass current. The right of coining money is the prerog- 
ative of a sovereign, and is so laid down by all the writers on 
international law, and there is no doubt that the prerogative 
right reaches to the issue of paper money. Burlamaqui men- 
tions and treats of it as so, exclusively, (vol. 3, p. 241,) — and Lord 
Chancellor Campbell^ and Sir George J. Turner^ Lord Justice^ 
holds this in the case of the Emperor of Austria v. Day^ (80 
Law Joufn, (N. S.), Chancery^ 704, 711.) 

But it is stated by my learned opponents that I resort to 
dictionaries to prove, that " to coin money," means to create a 
circulating medium generally. I did not do so in the first in- 
stance. I am only driven to it, because they say, on the other 
side, that the words " coining money " cannot mean issuing or 
making paper money. My opponents argue in this wise ; 
What is a coin ? A coin is a piece of money made of metal, 
and " to coin " is to stamp metal as money. Hence, they say, 
to coin money is, to make money only of metal. 

In my argument in the Court below, I gave first a definition 
of money. Though I had there three Judges deciding against 
me — each one, however, differing from the others in his reason- 
ing, and all uniting only in one thing, namely, in giving 
judgment against me — yet no one of them condescends to give 
a definition of what money is. It was for the purpose of 
answering this question, that I resorted to authentic writers on 
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the subject, and also to dictionaries. In examining the question, 
I viewed, in the first place, this Constitution, as I have just 
stated, as an enumeration^ not as a definition of powers. To give 
definitions of the several powers would have required volumes. 
Look at the literature, the pamphlets before us, which this 
single phrase, " to coin money^*^ has already called forth. 
Before we shall get through with the settlement of this question, 
it may require a separate alcove in the library to contain all 
the pamphlets written in explanation of it. The first question 
I then asked myself was, What is money ? In taking up any 
subject, the first inquiry naturally is, What is its meaning? 
Here is an independent sovereign that delegates powers to his 
agents, his "charges d'afiaires," saying, you shall have the 
power '' to coin money and regulate tlie value thereof." The 
primary question, then, is what did the sovereign mean by 
those words ? And is it not a natural question to ask. What is 
money ? If you delegate to me the power to do any act in 
reference to a thing, I want the definition of the thing. 

For the purpose of giving a definition of money, some go to 
the Latin etymology of the word and derive the word "money" 
from " monere^'^ " quia signum nos monet autoris et valorise 
Others derive it from the fact that money was first struck in the 
Temple of Juno Moneta, at Kome. But let us see what is 
comprised under the term " money" by those who have written 
on political economy, from Adam Smith, McCulloch, Ilicards, 
Sag, &c., down to the present day, and by the Italian writers. 
It is said of Italy, that she has the worst money in the world, 
and the best writers on money, as it often happens that he who 
has the least finances may have the most knowledge about the 
theory of them. 

What, then, is money ? I stated in my argument below that 
money is that general medium of exchange by reference to 
which the valine of other things is estimated, and by instru- 
mentality of which the exchange of labor and commodities is 
efiected. That definition has not been controverted ; nobody 
has denied it ; nay, no judge, no counsel has condescended to 
give me a definition ; but they only answer me with an ^^autos 
epha^^ " ipn dimt^^ to " coin money " means, they say, " to 
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issue harA money, metallic money, nothing else ;" that is all I 
^et from them. 

Still, when we go back and examine history, wfiat has been 
used as money, we find all the substances I have enumerated in 
my argument — shells, leather, and everything else. It is well 
known that in Virginia, in 1618, a pound of tobacco passed aS 
a legal tender for three shillings. And you will find it stated 
in Holmes American Annals^ that in 1620, the Virginia Com- 
pany in London thought the young colonists in Virginia were 
destitute of families for want of wives, and they sent over 
ninety girls, " young and uncorrupt," to Virginia, and in the 
year following sixty more, " handsome and well recommended," 
who were sold to the planters at first for a hundred pounds of 
tobacco each ; but as the number became scarce, the price was 
increased to 150 pounds, a pound of tobacco being equal to "3 
shillings ; and, by the law of Virginia, this debt for wives was 
given the preference, and was recoverable first above all 
others. 

For the purpose of showing that money is a general circu- 
lating medium by reference to which the value of other things 
is estimated, and by instrumentality of which the exchange of 
labor and commodities is eflFected, let us look into the nature of 
money and see how* it came into use. There seems to be a 
nimbus — a certain I do not know what — about money. We all 
get and desire it, nobody keeps it ; it passes everywhere, and 
yet, as soon as you undertake to ascertain the nature of it, 
everybody says there is a mystery about it. Let us examine 
how money originated. As soon as society becomes civilized, 
we find a division of labor, and as soon as you have a division 
of labor you must have some medium of exchange, because 
barter becomes troublesome. There is, for instance, the butcher, 
who has more meat than he can eat himself; there is the baker, 
who has more bread than he can eat himself. There is a law- 
yer, who has more law than he can use for home consumption. 
The butcher has furnished the lawyer with $45 worth of meat. 
The lawyer has given him $50 worth of legal advice, he re- 
ceives the balance in money, $5, which he, perhaps, gives to 
the baker, who has furnished him with his daily bread, and the 
baker hands it back to the butcher, because he has had more 
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meat of him than he has furnished him with bread. This is a 
clearing-house operation. In fact, we all — the whole commun- 
ity — are but "one large clearing-house. 

But I shall have occasion to refer to this view afterwards 
when I come to notice what my learned opponent says about 
teturning to barbarism, unless we have gold and silver as 
money — particularly in this mercantile community. I shall 
show that we shall return to barbarism if we return to gold and 
silver exclusively, if we do not use what has been introduced into 
this country, and is used in England — the credit system, I shall 
show that we pay debts by credits^ and by hardly anything 
else. By the credit system, men. exchange what they have for 
what they want ; the one pays for the other, according to prices 
stated in the money or account ; it is a mode of exchanging 
commodities or services witliout the intervention of any 
medium of value. 

After having given my definition of money, I refer to BlcLck- 
stone for his definition. He is not a dictionary, and what is his 
definition of money ? It is similar to the one which I give. 
He defines money in these words: 

" Money is the universal medium, the common standard, by 
a comparison with which the value of all merchandise may be 
ascertained ; or it is a sign wliich represents the respective value 
of all commodities." 

I think that this definition of Blcbckstoiie supports me en- 
tirely in the one I have given ; only that mine is, in my opinion, 
more concise, for every one thinks his own the best. 

Not being content with taking the general expression of 
power " to coin money" as giving a general power over the 
currency, and since they do it on the other side, I then refer, 
may it please your Honors, and I naturally turn to the diction- 
aries for a definition, and I say to them. Take the dictionaries, 
and even there I will meet you. And 1 show by them, also, 
that my interpretation is correct. 

The question then occurs. Did the People use this general ex- 
pression, " to coin money," for the purpose of giving to Congress 
the general power over the currency, and to provide a general 
medium of exchange for the whole of the United States ? 

For the purpose of this inquiry, I invite the attention of yonr 
Honors to the general power that was given in the Constitution. 
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On the 6th page of my argument, which I have laid before 
your Honors, I have collected the different grants of power on 
this subject. You find there, also, the power given by the 
Articles of Confederation relating to this subject, which reads 
as follows : 

" The United States, iu Congress assembled, shall have the 
sole and exclusive right and power of regulating the alloy and 
value of coin struck by their own authority, or by that of the 
respective States, fixing the standard of weights and measures 
throughout the United States." 

This provision was before the fraiiiers of the Constitution. 
They either wished to frame a different power, or to continue the 
same powers. My learned opponents say they only wished to 
convey the same power, with the exception that the States 
should not strike coin. If that were so, why, then, did they 
not retain exactly the same phraseology ? Why not say that 
the United States shall have the sole, exclusive right and power 
to regulate the alloy and value of coin struck by them and by 
by their own authority ? If they intended to convey no other 
power than that which the Confederacy possessed, would it not 
have been natural for them to have used this language 1 They 
changed the whole phraseology, and used the general term 
which was used, as I have before said, by all publicists, " to 
coin money, regulate the value thereof, and of foreign coin," 
and not merely to regulate the alloy of coins struck by Con- 
gress. 

That the iramers of the Constitution intended to do this is 
shown by this very phrase in this clause. They used the term 
" money," as all writers in dictionaries, all writers on political 
economy and public law use it : money, in the generic term, 
which comprises money of metal as well as money of paper. 
They say Congress shall have the power to coin moneys mean- 
ing the generic term of money ; whatever money is. Tliey 
shall have the power to coin or create. I hope my learned op- 
ponent will substitute some word, so as to show what other 
phrase should have been used to convey the general power qf 
providing a circulating medium. 
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If money only means " coined metal," as my learned oppo- 
nents maintain, then the clause ^' to coin money," would mean, 
" to coin coined metal," which cannot be adopted ; money must, 
therefore, be taken in its generic signification, L d., circulating 
medium. All subsequent acts of Congress use the word 
" money" in this sense, as circulating medium. In the very 
first act of 1792, you will find that Congress says " tliat the 
fallowing coins shall be stinick and coined^ and shall pass as 
money J i. e., as the legal circulating medium. In all the sub- 
sequent acts, which I have referred to in my printed argument, 
you wiU find that Congress uses the same expression, " that the 
following coins shall pass as m^m^y," which means, as I say, as 
a general lawful circulating medium. 

In ray argument, I refer to authentic writers on this subject. 
But I wish to call your Honor's attention particularly to one 
eminent man who will certainly be received by all these per- 
sons who speak here of constitutional hard money, as one who 
will be of greater authority than that of any other man, that is 
John C. Calhoun. 

The Presiding Judge below, in his opinion, states that the 
presumption from the restriction on the States, *' no State shall 
coin money, emit bills of credit, or make anything but gold or 
silver a legal tender in payment of debts," is, that it was intend- 
ed to make coin, and nothing else, the medium to be used for a 
legal tender in payment of debts. It strikes me that it is fair 
to presume, from the negative or the prohibitory clause in the 
Constitution, upon the States, that these powers were exclu- 
sively given to Congress. But my opponents argue that be- 
cause you deny any particular power to the States, to the sub- 
ordinate, therefore it is the logical conclusion, that it is denied 
to the superior, the general sovereign power. 

XTpon that principle, we must argue and maintain, that 
because the paying teller of a bank, or the receiving teller of a 
bank, cannot draw a check, hence the cashier or the president 
cannot draw a check ; for the power being denied to one agent, 
it is denied to all. The learned Judge below seems to maintain 
such a doctrine, for he says that if it is denied to the States to 
emit bills of credit, etc., the presumption is, that is denied to 
Congress, the supreme power. 
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Bat John C. Calhoun, when chairman of the Committee of 
National Currency, in 1815, thought differently. In his speech 
of the 26th February, 1816, after saying that, by a sort of under 
current, the power of Congress to regulate the money of the 
country, had caved in, and upon it had sprung up those institu- 
tioDB which now exercise the right of making money, he says : 

"The only object the framers of the Constitution could have 
in view in giving to Congress the power to coin money, fegu- 
lata the value thereof, and of foreign coin, must have been to 
^ive a steadiness and a fixed value to the currency of the 
United States. The state of things at the time of the adop' 
tion of the Constitution afibrdedlkfr. C. an argument in sup- 
port of his construction. There then existed a depreciated 
paper currency, which could only be regulated and made 
uniform by giving a power for that purpose to the General 
Government. He argued, therefore, taking into view the 
prohibition against the States issuing hills of credit^ that there 
was a strong presumption this power was %ntended to he given 
eidusively to Congress?^ 

But the learned Judge below thinks the presumption is the 
other way. My own argument is, as I have before ^stated, that 
the presumption is, as John C. Calhoun thought in 1816, that 
we cannot argue because a subordinate is prohibited from doing 
anything, therefore the superior is also prohibited, at the same 
time, to do the same thing. Mr. Calhoun says further, in that 
very same speech : 

" The power was given, in express terms, to regulate the cur- 
rency of the country." 

These are his express words, and in the second volume of his 
works, page 336, he says : 

" If you have the right to receive bank notes at all, to treat 
them as money by receiving them in your dues, or paying 
them away to creditors, you have a right to create a bank. 
Whatever the Government receives and treats as money, is 
money^ in effect^ and if it be money, then they have the right, 
under the Constitution, to regulate it. Nay, they are bound 
by a high obligation to adopt the most efficient means, ac- 
cording to the nature of that which they have recognized as 
22 
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money, to give ns the utmost stability and uniformity of 
value; and if it be in the shape of bank notes, the most effi- 
cient means of giving those qualities is a United States bank 
incorporated by Congress. Unless you give the highest prac- 
tical uniformity to the value of bank notes, so long as you 
receive them in your dues, and receive them as money, you 
violate that provi^'on of the Constitution which provides that 
taxation shall be uniform throughout the United States." 

« 

Arr authority, at the present time, like him who led the 
States' Rights party, is certainly of great value ; and I do not 
see how my learned opponent can answer these questions. I 
know he stated in his argument that he deemed the question as 
regards the power of Congress over the general currency of the 
country different from the question at bar, but I do not see 
why, and I submit that it is not. 

And I would also call your Honor's attention to Mr. Cal- 
houn's speech of the 21st March, 1834, on the proposition of 
Mr. Webster to recharter the United States Bank. He says: 

"First, then, can the States-right party give it their support?" 

He addressed himself directly to them, stating that the States- 
right party had, from the beginning, always been strict con- 
structionalists. 

" With this view, I do not deem it necessary to enquire 
whether, in conferring the power to coin money and to regulate 
th^ value thereof, the Constitution intended to limit the power 
strictly to coining money and regulating its value, or whether it 
intended to confer a more general power over the currency, 
nor do I intend to inquire whether the word to '^coin" is limit- 
ed simply to the metals, or may be extended to other substances, 
if through a gradual change they may become the medium of 
the general circulation of the world. I pass these points. 
Whatever opinion may be entertained in reference to them, we 
must all agree, as a fixed principle in our system of thinking 
on constitutional questions, that the power under consideration, 
like other powers, is a trust power ; and that, like all such pow- 
ers, it must be so exercised as to effect the object of the trust, so 
far as that may be practicable. Nor can we disagree that the 
object of the power was to secure to these States a safe, uniform, 
and stable currency. 

*^ The nature of the power, the terms used to convey it, the 
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history of the times, the necessity of a oommon government, 
of having a common and uniform circulating medium, and the 
power conferred to punish those who, by counterfeiting, may 
attempt to debase and degrade the coins of the country — all 
proclaim this to be the object." 

He then goes on to say : 

" The very receipt of bank notes on the part of the Govern- 
ment in its dues, would, it is conceded, make them money, as 
far as the Government may be concerned, and by a necessary 
consequence would make them, to a great extent, the currency 
of the country. I say nothing of the positive provisions in the 
Constitution, which declare that " all duties, imports and ex- 
cises shall be uniform throughout the United States," which 
cannot be unless that in which they are paid should also have, 
as nearly as practicable, an uniform value throughout the coun- 
try. To effect this, if bank notes are received, the banking 
power is necessary and proper within the meaning of tlie Con- 
stitution, and consequently, if the Government has the right to 
receive the notes in its dues, the power becomes constitutional." 

In the message of Mr. Madison, of March 5, 181G, he speaks 
also in the same manner : 

" But for the interest of the community at large, as well as for 
the purposes of the treasury, it is essential that the United States 
should possess a^ currency of equal value, credit and use wher- 
ever it may circulate ; the Constitution has entrusted Congress 
exclusively with the power of creating and regulating a currency 
of that description, and the measures which were taken during 
the last session, in execution of the power, give every promise 
of success. The Bank of the United States has been organized 
under auspices the most favorable, and cannot fail to be an im- 
portant auxiliary to those measures." 

And so Daniel Webster, in his speech of January 31, 1834, 
on the removal of the deposits, says : 

" It is not to be doubted that the Constitution intended that 
Congress should exercise a regulating power ; a power both 
necessary and salutary over that which should constitute the 
actual money of the country, or the representative of coin,''^ « 

I know the Presiding Judge below, Judge Ingrahaniy in his 
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opinion, quotes, what I was perfectly aware of, the opinion of 
Daniel Webster, in his speech on the specie circular — ^where he 
says that he has no doubt that Congress has no power to mate 
anything but gold and silver a legal tender. 

An opinion of a man like Daniel Webster, must always be 
regarded as of some weight, but if you read that speech, you 
will find that this is only mentioned incidentally, the question is 
not directly before him. At the same time I will say, as your 
Honors are well aware, that even the greatest men may err. 
We know that this very .same great statesman, and still greater 
lawyer, gave his solemn, deliberate opinion as counsel, in 1852, 
in relation to the Constitution of this State, that borrowing 
money did not create a debt ; but this Court thought differ- 
ently, and overruled the opinion of the great lawyer and states- 
man, and held that borrowing money did create a debt. So 
that all men may err, even the greatest statesmen, and certainly 
I have not the slightest doubt that if the great jurist and law- 
yer were now arguing on my side, he would make it appear as 
plain and clear as the sun that shines this day, that all that the 
Government issues as money is lawful money, be it paper or 
parchment, gold or silver, or nickel. 

Let me adopt, for the sake of the argument, the ground of 
my learned opponent : Suppose that " to coin money," means, 
in dictionary phrase, nothing but to coin hard metallic money. 
Let me meet them on that ground. It must be conceded, that 
this is a general power. The Constitution does not say what 
kind of metal. You may use gold, silver, platinum, nickel, 
copper, lead, whatever metal you please. " Oh," says one of the 
learned Judges {Judge Peckham)^ who all at once holds to the 
spirit of the Constitution, whereas his admonition before was, 
" don't go beyond the letter — to coin money can mean only to 
strike coins.^^ But now, all at 'once, he calls up the spirit of 
the Constitution. " You might as well establish the worship of 
the idols of Egypt," I think he says ; " it would be an act of 
barbarism belonging to past ages, if such power should be exer- 
cised. We must have the spirit of the Constitution — the letter 
will not do." I also say, let us have the spirit of the Constitu- 
tion ; do not let us take the letter merely. 

There can be no doubt that if this were done, the meaning of 
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the clause is what I claim it to be. But they say, that in their 
dictionary " to coin money," means nothing but to strike and 
stamp metal. But I say, do not fall back upon the spirit of the 
Constitution whenever it pleases you ; if you want to go for the 
spirit of the Oonstitution, I am with you ; but let us have it 
from the beginning. Let us adopt what is the intention and 
object of the Constitution. I will start with them, and go with 
them. I will not, however, go with them a part of the way in 
one direction and a part in another. 

I state in my printed argument, that in order to understand 
this phrase, wo must ascertain what is the object of money. You 
will at once see what it is, from the definition I have given. It 
is two-fold — in the first place, it is to have a unit of reference, 
by which the value of other things is estimated. My learned 
opponent speaks of a measure, or a standard of value. Value 
in exchange is comparative, and to enable us to compare the 
value of articles it is necessary to assume an intermediate point 
of comparison. When we speak of a thing as a unit of reference 
in regard to value, it is just as when, in mathematics, we have 
two lines which are equal to a third line, then we say, that if 
the two lines are equal to the third one, tliat they are equal to 
one another. 

Money of Account is the third line, by which all things are 
estimated and made equal in value. 

The second object of money is to serve as a medium and an 
instrument to effect exchanges, which is the great and princi- 
pal object. Now, I argue, if this be the object of money, if 
Congress has the power to exercise control over money and 
regulate it, then it has exclusive and sovereign power to eflfect 
its objects — ^that is, to make an instrument of exchange, a legal 
medium to effect exchanges of commodities and labor between 
man and man, and State and State — in other words, to establish 
legal tender laws. 

If this be so. Congress has not merely the power, but it is the 
duty of Congress to use all moans necessary and proper to 
effectuate this object, to make it a proper medium of exchange, 
and the only medium of exchange, and the only proper me- 
dium — and the only way to do that, is by making it a lawful, 
a legal tender. 

As soon as you arrive at the point, that Congress has the 
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power to make a legal tender law — and you must come to that, 
although the Constitution does not express ^t in positive and 
specific terms, — then Congress is sovereign and supreme within 
this sphere of action. 

I will now address myself particularly to the opinions of the 
learned Judges. The first opinion of his Honor, the Presiding 
Judge, is to this effect : He takes it for granted, that Congress, 
has power to issue paper money ; and he also admits, that if 
Congress has power to issue paper money, it would be lawful 
money of the United States. This is the opinion of the Presid- 
ing Judge. The other Judges go entirely against him on this 
important point. 

Then his Honor says, that the tenth section of the first article 
of the Constitution, left to the States the power to regulate the 
law of tender, subject to the restriction that they should make 
such tender consist only of gold and silver coin ; and tliat under 
those provisions -the State could say what coins should or should 
not be used for such purpose, and that they were to take the 
coins so used at the value fixed by Congress, and that further 
than that, the Constitution gives to Congress no express power 
to interfere. 

Now, in the first place, I say we must examine whether there 
has been a legislative exposition ; for if there has, it is certainly 
entitled to great consideration. In the act of 1792, the first act of 
Congress passed in regard to money and coinage, it is stated 
that the coins struck shall be lawful money and a legal tender 
for the payment of all debts. In 1793, when the first act was 
passed making certain foreign coins a legal tender, the same 
expression is used; and if you look at that act of 1793 you 
will see that they exercise the power in the same manner that 
is used in England — they give the power to the President by 
proclamation to make them a legal tender. So you find the 
same provision in the acts of 1793, 1806, 1823, 1834, 1837, 
1845, and 1853. 

Now, what further provisions do we find in those acts? We 
find, in the first place, that in 1793, the silver dollar was to con- 
sist of 416 grains of silver, and the eagle was to consist of 270 
grains of gold. It was afterwards reduced from 270 to 258 
grains ; and then the relative value of gold and silver was 
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changed from 15 to 1, as established in 1793, to 16 to 1 ; and 
the silver dollar was changed from 416 to 412^ grains. 

In 1853, there is again a change, and all silver coin below a 
dollar is changed and debased so materially, that now two 
halves of a dollar will not make a whole. 

If you now go to our mint with two half dollars of the coin- 
age since 1853, and ask for a silver dollar, they will ask you 
eight cents more, before you get it ; and if you ask for a gold 
dollar they will ask you from 5 to 6 cents more. Is this the 
uniformity of the standard of value, so much spoken of by my 
opponents? By uniformity of value of money I must be un- 
derstood that the money unit and the expression of value which 
is money be the same throughout the land ; and 'this uniformity 
has existed from the beginning of the Government, and is ex- 
isting now. The present treasury notes 'form a uniform cur- 
rency^ have a uniformity of value, everywhere throughout all 
the States expressed in the established money unit. Hamilton 
says, whenever it is found, that a measure relates to the whole 
country, and not to a particular locality, that this is one sign of 
its constitutionality. By this criticism, the present paper money 
is certainly constitutional. 

But if we mean by uniformity of value of money, that the 
different kinds of money, be it gold, or silver coin, or paper 
money, shall command the same value or price in the market 
and in mercantile transactions at all times, then we have not 
had a unifortnity of the value of the hard metallic money from 
the beginning of the Government to this day, as I have shown. 
They say in regard to these treasury notes, which are made a 
legal tender, that their value changes from day to day; that 
there is no fixed value to them, that they have depreciated to 
the extent of the apparent difference of gold coin. I ask is 
there any fixed value to the gold or silver dollar ? I maintain 
that the gold coin has risen in price ; the money of account, 
the money unit, is the same now as before ; it continues to cor- 
respond with the treasury notes, and measured that rise in the 
value of gold, as soon as paper ceased to be convertible into 
gold, and became a medium of exchange or currency, of which 
the money of account is the expression. My opponents seem 
to be unable to separate the idea of money from gold and silver, 
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and seem to conclude that, as an ounce of gold is always equal to 
itself, it must always be of the same value ; and that, as a dollar 
coin denotes a certain quantity of gold or silver, however 
much gold may be in demand, it can never be more valuable 
than itself. They apparently cannot conceive of a difference 
in value between a dollar and 412J grains of silver, between 
ten dollars and a gold eagle. 

I ask, may it please your Honors, can you have a fixed 
measure or standard of value at all, and is this any objection ! 
If the mercury did not rise as the heat increases, could we 
measure the heat by that instrument? If the mercury in the 
barometer did not fall, as we ascend mountains, could we 
measure heights by that instrument ? It is that very quality 
that enables us to measure heat and heights, and the same is 
also true in regard to money. 

The learned counsel on the other side, alludes to the colonial 
times, and states that they had no uniform measure of value. 
I will ask him, had they a measure of value in coin in Great 
Britain at that time ? Have they, to this day, in their colonies 
here, a coin as a measure of value ? No. Why not ? Here 
we come to the secret in regard to money. All civilized 
nations use the money of account ; England counts in pounds, 
shillings, and pence. They had no coin representing a pound 
before 1816 ; before that, they had the guinea which at one 
time was established as of the value of 28 shillings, |hen 26 shil- 
lings, and was finally fixed at 21 shillings. The pound was 
merely a fiction, for in law by a pound sterling was meant a 
troy pound of standard silver, out of which 66 shillings were 
struck. The pound sterling, as the money. of account, was held 
equal to 20 shillings. It was only in 1816 that Parliament 
ordered a coin to be struck, called a sovereign, to represent 
this fiction in the public mind. This idea, at the same time, is 
very interesting to follow out. They made that pound coin to 
consist of five pennyweights, three ^0% grains ? Is it not 
curious to notice that in England when they came to make a 
new coin, they used thousandths parts of a grain. Why is 
that? For a simple reason ; there is a currency of account. It 
is the pound which the people had in their minds, that had to 
be represented. 
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Go to the New England States this day — go to Boston, enter 
any sliop there, and ask the price of this or that article, and 
they will tell you, perhaps, two shillings and three ponce, 
which is equal to 37| cents. It took one a long time to learn 
their one and three pence (25 cents), nine pence (12|- cents.) 
In their idea of money of account, they still count in shillings 
and pence, six shillings to the dollar, which is their estimate 
and measure of value ; showing simply that when speaking of 
this subject we must have a little knowledge of what money of 
account is, and of what the measure of value is. Whenever we 
speak of the price of a thing, we estimate it by the money of 
account. So if I want to buy a horse, and $800 is asked as the 
price of it, do I estimate that sum or the value of the horse by 
a piece of gold, and say to myself, this horse is worth so large a 
piece of gold of so many ounces? We do not estimate prices 
in that way. When we say " a dollar" it is only what I call 
the third line in the mathematics, the intermediate point of 
comparison. When I buy a hat for $5, and two pairs of shoes 
for $5, it is as proper to say that the hat is worth two pairs of 
shoes, or the two pairs of shoes are worth the hat, as that they 
are worth five dollars. It is only that we have a third line, 
the intermediate point of comparrison. And so to this very 
day in the ISTew England States, after three quarters of a cen- 
tury, they still count in colonial shillings and pence ; and so in 
England before 1816 they counted in pounds, and had no piece 
of coin representing a pound, nor was it necessary. 

Mr. Cuetis : One of the objects we had in view in the change 
we made was to have a coiTespondence between the money 
of payment and the money of account. 

Mb. Koelker : I know that Eobert Morris, when that ques- 
tion came up, proposed to retain the money of account, the 
pounds, and divide it up decimally and seek a unit for the con- 
templated coinage. The other proposition, which came from 
Hamilton, and with whom Jeflferson coincided, was to have the 
dollar as the unit of the money of account ; inasmuch as in the 
. then state of the country, with so much Spanish and Portuguese 
money, the people were used to and prepared for that term, and 
therefore the dollar was taken as the unit of reference. And 
in 1793, for the first time, Government passed an act that there- 
23 
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after all accounts and books of account in the public offices and 
in the courts, should be kept in dollars and cents, instead 
of pounds, shillings, and pence. But for thirty years after- 
wards, the merchants, in various parts of the country, continued 
to keep their books in the old way, in pounds, shillings, and 
pence. This very day go to Canada, and you will find that 
they do not keep their accounts there in pounds sterling ; they 
go on in their old colonial mode instead of the legal way, 
because that is their manner of estimating the value of things. 
We use with us dollars and cents as the money of account, 
saying that an article is worth so many dollars and cents, not so 
many pennyweights or grains of the precious metals. When I 
buy a book that costs me a dollar, I do not estimate that it is 
worth 412-1 grains of silver. But for the exchange and circula- 
tion of commodities, we have a medium of exchange. If I buy 
a thousand dollars worth of iron, and give my greenbacks for it, 
and the person from whom I buy the iron takes that money and 
buys wheat for it, is it not in fact an exchange of wheat for iron, 
andthe money is only the medium by which this exchange is 
eflFebted? Suppose I had used gold and silver coin, instead of 
greenbacks, would it have then been anything more than an 
exchange of wheat for iron ? The money, be it metallic or pa- 
per, is only used to effect the exchange, as a wagon is used to 
transport the articles. If England, or any other party, should 
send over here one hundred, millions of dollars in gold eagles, 
to be kept, should we be any richer for it ? When the gold fever 
first broke out, there was a very good illustration in the FaxisCha- 
rivari of the value and use of gold. It represented a man dig- 
ging in the earth in thagold region of California, and he dug out a 
large piece of gold. Upon examining it he threw it away angrily, 
saying he had thought it was a potatoe. He was digging for 
something to eat, and he could not eat the gold. If you have 
a hundred millions in gold coin, you cannot eat it, or wear it. 
• It is only fit to pass away for something that you can cat or 
wear. Paper money can be used for the same purpose, for 
money is only the instrument to efiect the exchange of one 
commodity for another, and for labor. But, says the respond* 
ant, I want gold I gold 1 gold t I paid you so many ounces of 
gold, and I want so many ounces of gold in return. 
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Suppose I owed the honorable gentleman a thousand dollars, 
and I tendered him ninety-four eagles in gold coin, struck before 
1834:, which, as regards the quantity of gold contained in them, 
are equal to one hundred eagles struck since 1834. Would he 
take it as payment in full ? No. He would then bring his 
action of debt; I should plead my tender and bring the ninety- 
four eagles, struck before 1834, into court. Would any court 
say that I had made a legal tender ? 

The Court would say to me, You bound yourself to pay a 
thousand dollars in the lawful money of the United States, and 
yon tendered only $940. Still, according to the gentleman's 
tlieory, I had tendered him as much gold as he lent to me. 

The venerable blindfolded lady, intended for the goddess of 
justice, is represented with a pair of scales in her hand ; but, 
surely, this was never intended to signify that she should stand 
up all the time, weighing in her scales the gold contained in a 
legal tender. The law and the courts only require debts to be 
paid in the lawful money of the country, whatever that 
may be. 

A debt is simply a sum of money on contract, and must be 
distinguished from an obligation to deliver a specific article. 

But let us inquire how in practical life, in the present state 
of civilization, debts are paid ? I answer by credit / and the 
defendant and respondent in this case at bar, discharged his 
obligation to lend us $8,000, •by transferring to us so much of 
his credit. He gave us his check upon the Chemical Bank, 
thereby transferring $8,000 of his credit there to us, which was 
put to our credit in our bank. His check was a mere piece of 
paper, a very indifferent piece of paper, for I certainly have 
a much better piece of paper, so far as intrinsic value is con- 
cerned, in my pocket, to light a candle with. If the gentleman 
speaks of the intrinsic value of the paper given in exchange, I 
certainly gave him eight beautifully illustrated pieces of paper 
for his very indifferent piece. But what gave value to this 
little piece of paper that he gava us ? It was the beautifully 
executed signature " J. I. Koosevelt." Should the gentleman 
favor me now with his check, with his beautiful signature to it, 
and I should go into Wall street, and want to buy gold coin or 
Qotton with it, could I get as much cotton for \t ^ \ could b§- 
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fore, in 1854 1 No. Has the gentleman^s ability to pay de- 
creased ? Is his check not as good as before ? Yes ; every 
body will say that it is as good as gold. But still I cannot buy 
as much cotton with it as I could in 1824, and yet, the gentle- 
man's wealth has increased, and his check is worth as much as 
before. But cotton and gold coin have risen in value. The 
value of everything depends upon the demand and supply — 
gold has risen in value — Why? because gold is demanded to 
pay duties with. If the Government, as it has a right to do, 
should demand that all duties should be paid in tobacco, — an 
instance which John C. Calhoun cited, and said that the Gov- 
ernment, no doubt, had a right to require all duties to be paid 
in kind ; and if so, then it would be the bounden duty of Con- 
gress to so regulate it, that it would be uniform throughout the 
country — suppose that all duties had to be paid in tobacco, 
should we not have to pay much higher for cigars than we do 
now ? Would not tobacco rise in value to a fearful extent ? 
Gold would become cheaper, and tobacco would rise higher in 
price. But gold now is demanded for duties. Has not that the 
effect to make gold higher ? What do we want gold for? We 
do not eat it. It doth not clothe us. We want it to pay duties 
with, and to settle the few balances against us abroad. We 
have coined - money since the beginning of the Government 
until 1860, to the extent of something like $800,000,000, a little 
less than that amount, and in 1860, as I stated in my argument 
below, according to the report of the director of the mint, we 
had only about $275,000,000 in the country. What has become 
of it? Did we want it? No. We do not keep money as a 
luxury. If any body should pay $10,000 in gold to your 
Honors, would you keep it ? No ; you would get rid of it as 
fast as you could. Nobody wants money to keep it. It is not 
made to keep, only to be exchanged for something else. It is 
a circulating medium. When we say the respondent is worth 
his $500,000 or $800,000, do we mean that he has so much 
gold coin in his vaults and coffers ? No ; we mean that he has 
so much property in bonds and stocks, arj^ houses and vessels, 
or whatever it may be, something that is of value, and the 
value is only estimated by this unit of money, the dollar. 
If the check of the respondent drawn against his credit, 
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would be of value, is not the check of the Government of still 
greater value, since it is drawn against sixteen thousand millions 
of dollars worth of property ? and is not each one of us bound 
to redeem that clieck of the Government ? If we do not, then 
we should be poor indeed, poor in honor as well as in honesty. 

But to hasten on. The subject is so broad, that I could speak 
for hours upon it. I will, however, presently give wa}^ to my 
learned opponent. 

I wish to call your Honors' attention to a few of the passages 
in the opinions of the Judges. Ilia Honor Judge Peckham 
seems to think it unnecessary that any express or implied 
power be delegated by the Federal Constitution to Congress to 
make legal tender laws ; he says : 

" As soon as money is coined, it is a legal tender, and that 
the law merely declared a legal consequence, when it pro- 
vides that the coins and money shall be a legal tender." 

Although every statute passed in regard to money, is careful 
to say that it shall be a legal tender, the learned Judge says it 
is a mere legal inference — that it was not necessary to so pro- 
vide by statute. In answer to this statement of Judge Peck- 
ham^ I have only to say, that it seems to be his legal opinion, 
in regard to the half dollars struck since 1853, that it was not 
necessary for Congress to say that those half dollars, and all 
coins less tlian a dollar in value, should be a legal tender only 
for all sums less than five dollars, and no more. According to 
Judge Peckham^s opinion, that was entirely unnecessary, for as 
soon as money is coined he says, it is a legal tender. It would 
follow then, that all such coins are a legal tender for a thousand 
dollars, or for any other amount, although that money had been 
debased ; for the learned Judge says, that they were a legal tender 
as soon as they were coined. Then certainly they may strike 
any coins, of any amount of alloy. They may make coins of 
so little value that they would be worth but little, and the mere 
sti'iking of them would make them at once, ipso facto^ a legal 
tender according to his argument. 

But Judge Ingraham^ on the other hand, says, it is the States 
alone that have the right to make a legal tender, because the 
tenth section says that the States shall make nothin*g but gold 
and silver a legal tender. He grants that it is true that from 
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the beginning of the Government to this very day the General 
Government has exercised that power, and that no law has been 
passed in this State making anything a legal tender. 

Hence it follows that we have no legal tender law at all. 
That is the natural inference from the learned Judge's argument^ 

And it follows further, that it must depend upon the special 
agreement in each case what shall constitute payment of a 
debt. 

The learned Judge admits, on the other hand, that the Gen- 
eral Government has the power to emit paper money, and he 
admits such money to be lawful money of the United States. 
But he then says that Congress has no power to make the law- 
ful money of the United States or anything a legal tender, and 
that the States alone can make a legal tender, but that they are 
restricted to gold and silver coin. 

I must yet alhide to some assertions in the opinion of his 
Honor Judge Peckham, when speaking of the '* sweeping prop- 
osition " of his learned colleague of the Seventh District, who 
maintains that the Government of the United States has as full 
powers to provide for the general welfare and the common de- 
fence as any other government, and that this government pes* 
sesses for this purpose all the original inherent power of the 
people to protect themselves, and to provide for their self-pres- 
ervation and general welfare, and that the safety of the people 
is the supreme law. His Honor Judge Peckham asserts that 
such sweeping propositions adopted in practice would constitute 
a despotism of the most absolute character ; that the discretion 
of Congress alone would be made the measure of their au- 
thority ; that Congress under this plea might pass a law intro- 
ducing primogeniture and polygamy. 

The learned Judge then says (fol. 130), the argument for it 
would be, " We are at war, the nation wants men, the law of 
primogeniture would send the younger sons here, as in England, 
to the army for a livelihood, therefore enact it. A like reason, 
the supply of men would authorize polygamy in the States by 
an act of Congress." 

These are measures, according to the learned Judge, which 
might be claimed to be necessary and proper for, and conducive 
to, the end, the general welfare ^nd safety of tho people. ThQ 
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illustrations as means to a certain end, are most unfortunately 
chosen, having the very opposite tendencies which are claimed 
for them. We have, or have had, an institution in our country 
which has had the same effect as that claimed for primogeniture 
and this is the institution of slavery. We know that the 
haronial sons in the slaveholding portion of the country, think 
it beneath their dignity to pursue any other occupation than a 
learned profession or the profession of arms. Those who did 
not follow the former went into the army in times of peace, 
where they were educated at the expense of the General Gov- 
ernment, and enjoyed the emoluments of their oflSces after- 
wards. But as soon as war broke out, they not only left the 
army, but broke their oaths of allegiance besides. The men 
that primogeniture sends into the army in England are more a 
nuisance, and so many impediments in the army there, than an 
assistance. Either measure, then, would certainly not be a 
means conducive to the end. As regards polygamy, being a 
means of supplying men for the war, and being conducive to 
the end, I beg to state, with all deference to the learned Judgt, 
that a glance into any book on political economy will show that 
polygamy decreases population, diminishes it instead of increas- 
ing it. These measures, then, instead of being conducive to 
the end, having directly the opposite tendency, could not be 
claimed for the authority of Congress. If, then, seven months 
of time for search and deliberation could not supply better il- 
lustrations than these, to show how the power contended for in 
Congress might be abused, it is to be presumed that none bet- 
ter could be found. 

There is an express power given to Congress by the Consti- 
tution, which has been passed over entirely, or at least been 
treated slightingly by the learned Judges, namely, the power to 
regulate commerce. My learned opponent below thought that it 
was not worth the while to refer to it. His Honor Judge Peckham 
does not think it suflSciently plausible to require any remarks, 
and this the rather, as Judge Smith says nothing about it. 
Now^ I have elaborated that point in my printed argument 
below. It is my deliberate opinion that if there be any power 
in the Constitution from which may be inferred anything like 
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the power of passing legal tender laws, it is the power to reg- 
ulate commerce. The learned Judges in their opinions, in par- 
ticular his Honor Judge Peckham^ gives battle against some 
other clause and to his colleagues in the Seventh District, but 
they do not take much notice of this clause or my argument on 
that point. 

I would beg your Honors to look particularly into this clause 
which gives the power to regulate commerce ; for it is, in my 
humble opinion, a very important clause in relation to the sub- 
ject in question, as, I trust, will- be found some day or other. 

Regulating commerce is the prescribing of the rules by which 
it is to be governed. Commerce is principally the exchange of 
commodities. Exchange of commodities is then the subject over 
which Congress has the sovereign power of legislation. It has 
then, of course, necessarily the power to prescribe the rules by 
which the exchange of commodities is effected and governed. 

The medium by which exchanges are effected is the most es- 
sential element of the subject, over which Congress has sover- 
eign power, and this medium is money. Hence Congress has 
the power to make money, whatever it be, paper money or 
metallic coin, the lawful medium of exchange. 

The respondent continually says, ''My bond! give me my 
bond ! My bond entitles me to have gold^ and' I want gold P^ 
He does not say that he wants lawful money* But it was not 
gold, but lawful money that we contracted to pay, and the ques- 
tion is, whether we tendered lawful money or not. 

According to Judge Ingraham^ s opinion, ^ I stated before, 
it is lawful money that we tendered. But this learned Judge 
says, at the same time, that Congress cannot make it a legal 
tender, because it is only for the States to enact what shall be 
a legal tender under the restriction of the Constitution. 

The States have not established any legal tender, and hence, 
as I stated before, if the learned Judge be right, then it neces- 
sarily follows that it depends upon the private agreement of the 
parties in each and every contract, what shall be deemed a 
legal tender or discharge of the contract. 

And so then we say in this instance, that we have bound our- 
selves to pay lawful money of the United States, and the re- 
spondent has bound himself to receive such in discharge of the 
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bond. We bave tendered him lawful inoney of the United 
States, the treasury notes, (which Judge Ingraham says is lawful 
money) in accordance with our written stipulation. 

But my learned opponents and the learned Judges say, that 
this debt was contracted before the act of Congress went into 
operation, and this law cannot have a retrospective effect. 

Now, the debt having been contracted before the act went 
into operation, the question is, what rights did the respondent, 
the creditor, acquire by becoming such creditor ? and does the 
law in question impair such rights ? Certainly a debt does not 
give, ipsofacto^ a lien upon the property of the debtor. All the 
right that a creditor acquires is only the right to sue as soon as 
the debt has matured, and to use such measures to enforce his 
debt as the law provides. 

His Honor Judge Ingraham^ in support of his position, quotes 
a case, {Quachenbuah v. Danksy 1 Denio 128-130) which has 
never been law in this State. Even when the ease came up on 
Appeal, (in 1 Corastock^ 129) the Judges were divided in opin- 
ion. But the case was absolutely overruled by this Court of 
Appeals, in the case of MoQ'se vs. Goold. (1 Kern^ (11 N, J".) 
f. 281.) 

His Honor Judge Denio delivered the overruling opinion, in 
which he says : 

"The right which a creditor, by becoming such, acquires, 
is to have the use and benefit of the laws for the collection 
of debts, which may be in force when he shall have occasion 
to resort to them, to enforce his demand against his debtor. 
The method by which a contract may be impaired by legal ac- 
tion would be the alteration of some of its terms or provisions, 
so that, assuming the validity of the law, the parties would be 
relieved from something which they had contracted to do, or 
would be obliged to do something which the contract did not 
originally require." 

Now, I say, that the debtor in the present ^case engaged to 
pay lawful money ^ such as was lawful money at the time the 
debt was payable and paid. If the parties meant any other 
kind of money, they should have specified it. If the creditor 
should bring his action in debt, he would obtain judgment for 
so much lawful money of the UnitedStates, and no other money 
could be collected on execution than wliat is lawful at the time 
24 
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the execution is enforced. Is it possible that he could require 
more before the issuing of the execution than he could after ? 

But even suppose, that the law of Congress in question, 
is retrospective, and impairs the obligation of contracts, I 
maintain that Congress has the power to pass laws which may 
impair the obligation of contracts — not directly, but incidentally. 
By way of illustration and proof, I cite in my argument below, 
the act of 1841, establishing a bankrupt law, which was 
retroactive. Oh ! says my learned opponent and the learned 
Judges, that is a bankrupt law, and the Constitution gives to 
Congress express power to pass bankrupt laws. 

In answer to it, I ask. Does a bankrupt law of itself ^'ex vi tei\ 
mini^^ or the clause authorizing Congress to pass one, give the 
power to impair the obligation of contracts and to make it 
retrospective \ The answer is, No ! — Bankrupt and Insolvent 
laws may also be passed by the individual States, provided 
that they affect only contracts entered into subsequently to the 
act, and that Congress has not exercised this power. Now, if the 
States cannot pass a bankrupt law discharging a contract which 
was in existence at the time it was passed, for the reason that the 
Constitution forbids the States from passing any law impairing 
the obligation of contracts, how, then, can the General Govern- 
ment pass any retrospective bankrupt law, if you say that the 
United States are likewise bound by the Constitution to pass no 
law imparing the obligation of contracts ? Then Congress 
could only have such a power to pass bankrupt laws, as 
the States have. Congress then must have the general power 
to pass laws, which incidentally impair the obligations of con- 
tracts, or it could not pass a bankrupt law which h^s this 
effect. But that Congress has the power to pa^s such a retro- 
spective bankrupt law has been decided by all the Federal 
Courts, and also by our own State Courts in case of Kunzler 
r. Kohans^ whicU I cited below,* where the Court says : 

" I admit the value of the rule, that general words in a 
statute which may be satisfied by being allowed to operate on 
contracts made subseqflent to its passage, should, in their 
application be limited to the latter. The rule, however, is not 
a limitation of legislative power* It is one' of judicial con- 
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strnctiOD, and ceases to operate when the language is express, 
or the intention to effect both classes of contracts is plain". 

His Honor Judge Peckliam^ in his opinion, states, in 
reference to this case, that the Court expressly denied the 
power in Congress to pass any law impairing the obligation of 
contracts otherwise, or further, than in cases of bankruptcy. 
With all deference to the learned Judge, I think he has 
misapprehended the import of the opinion. The Court say 
only, "that they do not concede to Congress the power" to 
work the nullity of contracts, or detract anything from their 
obligation eo nomine. But they concede that Congress may 
do so, so far as the modification of obligations may result from 
a legitimate exercise of a delegated power. 

Now, the act in question makes the treasury notes a legal 
tender in payment of all debts, and this necessarily applies to 
debts contracted before the passage of the act, as well as 
to those contracted subsequently. If the Court would construe 
the statute to be only prospective in its operation, then no 
weight would be given to the word " alV^ A debt is a sum of 
money arising on contract, and whether it is to be paid in 
future, or at once, it is a debt always, and a debt due has no 
other rights attached to it, except that it may be sued at once — 
it is and remains a chose in action. 

The statute could not be made clearer than it is. If the read- 
ing were **in payment of debts, public and private," there 
might be room for an interpretation, making it prospective 
only. 

The Bankrupt Act of 1841, contained the same wording "aZZ 
d^U^^ and it was decided by all the Courts, that the word 
" all '* made it apply to debts both incurred before and subse- 
quent to the passing of the act. The rule of judicial construc- 
tion, to interpret a law to be prospective only, ceases to operate 
(to use the words of Judge Cowen in the case Kunzler v. 
i^A^ZTi^), since the language is express, and the intention to 
affect both classes of contracts is plain. 

When, then, the respondent, like Shylock, cries, I want my 
bond I Give me my bond ! We Say, he has his bond, and he 
shall have his bond, and all he is entitled to by it. 

But there is a law in Venice, which says, if he shed one drop 
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of onr common country's blood, his head for it. He speaks of 
spasmodic patriotism on part of the appellant, but spasmodic 
patriotism is better than none at all. If he only wants his 
bond, he shall hava it ; we shall not be either richer or poorer 
for it ; and we say he has had all he can claim by his bond, bj 
the letter and spirit of it. 

But besides the individual rights of the present parties, there 
are other considerations attending this case. The safety of the 
whole country depends upon it. Bat these are not considera- 
tions for the Court. The Courts have to decide only what the 
law is, uninfluenced by any other considerations. 

With these remarks I submit the case to your Honors, and 
leave it to the further elucidation of my learned associate. I 
would only beg of your Honors, to read the printed argument 
which I submitted to the Court below, and which I have placed 
before you. 
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Me. Cuetis said : 

May it please your Honors^ — The case of Meyer vs. JSoosevelt 
invokes, as a point of distinct consideration, the question of the 
applicability of the act of Congress to contracts which were 
past and executed, and had become payable before it was 
enacted. The case which has been submitted to your Honors, 
in relation to banks, does not discriminate, so far as the record 
shows, between bills issued before the act of Congress was 
passed, and bills issued after. So that in deciding that casei 
your Honors are called upon to decide, first, the general ques- 
tion of the power of Congress to legislate at all upon the subject 
of tender, or the discharge of contracts, or what shall constitute 
payment of contracts*; and, secondly, on their power to make 
the paper money of the Government discharge a contract ; and, 
thirdly, on the power of Congress to effect the trust with which 
the State stands clothed to receive the payment of the bills of 
its banks out of a fund designated for that particular 
purpose. 

Then, in this case, the distinct point of consideration is as to 
the applicability of the act of Congress to past contracts. And 
without going into the argument upon this subject at this late 
hour of the discussion, I will simply submit a very able printed 
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brief, prepared by the learned respondent himself, on that par. 
ticnlar question arising in his case. 

And beyond that, I should not now say a single word further 
upon this general subject, if it were not that I perceive, by the 
brief that has been handed to us by my learned friend who is 
to close this case (Mr. Noyes), that a theory in respect to this 
Government is about to be maintained, to which I cannot give 
my assent either in general or in the particulars. 

It will be found, on examining that brief, that my learned 
friend propounds, in derogation of the argument which calls in 
question this alleged constitutional power, that the objection 
comes chiefly from a class of persons who construe the Consti- 
tution of the United States in such a way as to make it a mere 
temporary contract, entered into by the States and not by the 
People, having in itself no elements of stability, &c. And he 
concludes this general proposition with the statement that the 
position is sustained by substantially the same argument with 
that which leads to the doctrine of '* secession." 

Now, it is a little curious how one's opinions often receive a 
very opposite treatment in opposite quarters. It happened to 
me, not many months ago, to be very seriously taken to task in 
the Edinburgh Review^ for having maintained that the cession 
by the People of the United States of the sovereign powers em- 
braced injthe Constitution of the United States, was an irrev- 
ocable cession, and no more capable, by virtue of the contract 
itself, of being reassumed at pleasure by the grantors, than the 
conveyance of a piece of property is, when made by an absolute 
deed. I mention this to illustrate the diflferent views, under 
different circumstances, and for different purposes, one's opin- 
ions sometimes encounter. The criticism of the reviewer, and 
the criticism of my learned friend are alike, however, in this — 
that neither, in my judgment, is founded in a correct view of 
our national system. While the one deprives it of all sovereign 
power, the other makes it an absolute and uncontrolled despot- 
ism. I think neither of these positions is true. 

There is no difference of opinion between my learned friend 
and myself as to the nature of the Government of the United 
States, so far as respects the sovereignty of the specific powers 
which are embraced in the Constitution. But in respect to the 
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limitations on that sovereignty, we are widely apart. And it is 
in reference to those limitations, and on those limitations, that 
a very large part of this controversy turns. 

In the fifth proposition contained in my learned friend's brief, 
he lays down a doctrine which — I hope he will not deem it nn- 
civil in me to say — seems to me one of the most extravagant 
positions ever maintained by a learned lawyer. It is in these 
words : 

" By the eighth section of the first article of the Constitution 
of the United States, in connection with section one of article 
two and article six, complete sovereign power in respect of 
all subjects of legislation, specifically enumerated and neces- 
sarily implied in the designated powers, is conferred upon Con- 
gress ; and it possesses in regard thereto an omnipotence equal 
to that which may be exercised -by the British Parliament, or 
any other supreme legislative body, especially as there are no 
prohibitions or restrictions upon its exercise." 

Does my learned friend really think, that he lives under such 
a government as he has here described? Omnipotent ! with all 
the powers of the British Parliament ! with no restrictions or 
prohibitions upon the exercise of those powei^s ! Then it is in 
the power of that Government to strip him at any moment of 
the well-earned emoluments of a life of labor and distinction. 
Then it is in the power of that Government to put him to death 
by a bill of attainder without a trial by jury, or even a trial by 
court martial. Then he may be deprived of the privileges of 
the wi'it of habeas corpus^ whether there is or is not either re- 
bellion or invasion. Then he may be taxed without the slight- 
est reference to the proportionate population of the State in 
which he dwells, as ascertained by the national census. Then 
the exports of his State may be subjected to an export duty, 
and his ship, if he have one, may be excluded from the port of 
his domicil. Then Congress can compel him to support a 
national establishment of religion, prohibiting him from the 
free exercise of his own religion, abridge his freedom of speak- 
ing and writing, and destroy even his right of petition for a 
redress of his grievances. Then, in short, he has no security 
of person, house, papers or effects ; for the *^ sovereign power in 
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respect of all subjects of legislation specificallj^ enumerated 
and necessarily implied in the designated powers," is not only 
"omnipotent," but *•' there are no prohibitions or restrictions 
upon its exercise !" 

Let me spend a moment in analyzing my friend's proposi- 
tion : The eighth section of the first article of the Constitution 
contains a grant of the enumerated powers ; and it also contains 
that clause which has commonly been supposed, and which has 
been accepted in this discussion, as the measure of the extent 
of the legislative authority of Congress, although we differ 
about that measure, or the precise character of it. 

Section first of the tenth article of the Constitution estab- 
lishes merely the executive power, and declares what the duties 
of the executive branch of the Government are in executing- the 
laws, &c. 

The sixth article contains the declaration of the supremacy of 
the Constitution, and the laws made in jpjirsuance of it^ over 
the constitutions and laws of the States. 

And here, so far as his proposition is concerned, my learned 
friend would stop. And on this he tells vis, that that Govern- 
ment possesses an omnipotence equal to that of the Parliament 
of Great Britain, or any other supreme legislative body I 

What has he done with the amendments to the Constitution 
of the United States ? Where does he propose to put them ? 
What oflBce in his system does he assign to them ? What func- 
tion do they perform in limiting the operation and powers of 
his Government ? Ten separate articles, ^dded by the People to 
the Constitution, crowded with prohibitions and restrictions 
applicable to every one of the legislative, and every one of the 
executive powers ; every one of them uttering the sovereign 
voice of the People of the United States against things which 
the Parliament of Great Britain can do at any moment, and in 
respect to which Parliament is under no control and no restric- 
tion, save the power of public opinion. 

The proposition of my learned friend would not have been 
true, even if the amendments had never been made. First, be- 
cause the powera enumerated in our Constitution are specific 
and enumerated powers. That is not so with Parliament, whose 
powers are nominal, not enumerated, not specific, nowhere 
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written on parchment, or engraven upon tablets. Secondly, be- 
cause the powers of our Constitution were granted by the Peo- 
ple, to a legislative body, for great public and national objects 
of a limited character. In England, the People grant nothing 
to Parliament ; nothing proceeds originally from the People, 
but the three estates of the realm grant and may reserve the 
rights of every subject. 

Thirdly, because there is introduced into our Constitution a 
measure of the legislative authority, that is applicable to every 
one of the specific powers. In England there is no measure, 
but every thing depends. Magna Charta itself — every ancient 
charter, and every ancient law, the whole of the common law, 
the whole of the law merchant, the whole of the admiralty 
law, and the law of nations — all depend upon the absolute con- 
current will of the three estates. No measure whatsoever, and 
no limit, either in form or in substance, exists to that authority. 

In the fourth place, the proposition would not have been true 
even if the amendments had never been adopted, because there 
were States left within this complex and manifold political 
system, with rights which, certainly, no one will ever pretend 
were ever granted to the General Government ; which rights, 
being left in the States, are, of themselves, in their necessary 
operation, as counter or antagonistic powers, if antagonism ever 
comes to be measured and compared with the powers of the 
General Government, and the conflict to be reconciled judi- 
cially, if possible ; aud, if not possible to be reconciled, to be 
disposed of by the patriotism of the People. 

Finally, his proposition is not true, on the original Constitu* 
tion itself, for he has left out of view the 9th section of Art. I, 
\vhich recognizes the Kdheaa oorpus^ excludes bills of attainder, 
and ex post facto laws, limits the revenue and commercial pow- 
ers, guards the Treasury against misappropriated payments^ and 
prohibits titles of nobility. 

So that, even if the People of the United States had never 
spoken in the two amendments to the Constitution, my learned 
friend's proposition could not be true under any circum^ 
stances. 

Now, add to this thd long and stringent list of things which 
the People of the United States say shall not be done by any 
25 



194 

portion or department of the Government, That 710 man shall 
be deprived of life or liberty without due process of law. That 
there shall be no unreasonable searches or seizures g{ houses, or 
papers, or persons ; that private property shall not be taken for 
public use, without just compensation ; and all the other long 
list of prohibitions which were imposed on every one of the 
powers of the General Government. These restrictions stand in 
our system, in the relation of a bill of rights, to permit the expo- 
sure of the States and the People, to the consequences of laws 
claimed to originate in omnipotent power. But they perform a 
higher function than any bill of rights that was ever framed in 
England by the barons of Runnymede, or any other class of 
men. In England Magna Charta is capable of alteration by 
the three estates of the realm. Our Magna Charta is inca- 
pable of alteration by any one or all of the departments of* the 
Government put together, and can be touched only by the sov- 
ereign power of the People themselves. 

What we owe to England is the great body of the principles 
of civil liberty. Those principles we derived from her and they 
constitute a vast debt. But England, and all other countries, owe 
to us the discovery and application of a mode of securing those 
principles against the control of the whole of the existing Gov- 
ernment. Liberty, in England, is secured by the antagonism 
between the three estates, or the three branches of the govern- 
ment ; no one or two of which can violate its principles without 
being checked by the third. If the three estates concur in any 
measure, even in abolishing every personal right of the subject, 
there is nothing to prevent their so acting, excepting the power 
of public opinion, and the fear of revolution. But so firmly 
rooted are the principles of liberty, so powerful is that public 
opinion, so salutary is the influence of the fear of revolution, 
that the Government, whose power is constitutionally without 
any known limit, becomes, from age to age, and from year to 
year, more and more beneficent, more and more tolerant, more 
and more careful of the acknowledged rights of the meanest 
subjects. We, on the other hand, have made a great discovery* 
It consists not only in stating the principles of liberty in solemn 
written charters, but also in annexing those charters to the same 
instrument which creates the Government and defines its pow' 



195 

ere. The whole Government, therefore, cannot violate a single 
one of these principles of civil liberty, without violating the 
fundamental law of the land, over which it has no control, and 
on which it cannot legislate for the change of a single letter. 

But, alas ! why should I claim a preference for one of these 
systems over the other ? In the temper of the times, in the doc- 
trines of absolutism openly maintained among us, in the de- 
sertion and desecration of our American principles, even our own 
great discovery in the science of human government, all that 
we have done for human rights, all we have gained for human 
nature, is in imminent danger of being swept into the vortex of 
passion, and lost in an unextinguishable thirst for arbitrary 
power. So true is it, tliat all the systems and all the guarantees 
in the world will not preserve the liberties of mankind, when 
public virtue fails and the public conscience dies. 

There are two or three points, in respect of which there cer- 
tainly can be no dispute between us. The only thing to which 
I wish further to call the Court, and of my learned friend him- 
self, is, that it is undoubtedly to be conceded that the 
issuing of bills of credit, or the employment of bills 
of credit, while forbidden to the States, is not expressly 
forbidden to Congress. But I wish to be understood as not hav- 
ing attempted to draw into the discussion of this question an 
argument, that because a thing is forbidden to the States, there- 
fore, that it is fair to presume, that the power to do it is not in- 
cluded in the Constitution of the United States. That is not the 
argument. 

The argument rests on the positive exhibition of the fact 
that the issuing of bills of credit was treated in the Constitu- 
tional Convention as a substantive power ; not as an incidental 
power, not as an implied power, but as a substantive power, to 
be provided for and inserted in the Federal Constitution, if it 
was expected and intended that it should be there at all. And 
so stood the first draft of the Constitution. It was not treated 
as an implied power, or as a thing that was to result from the 
exercise of other powers, but as a substantive and specific 
power ; and in that relation it was stricken out. 

It is certainly a matter of fair argument that the framers of 
the Constitution did not express everything. But the fact that 
the framers of the Constitution removed that clause from the 
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draft that was before them, and allowed the instrument to go 
into operation without it, is a fact that bears very strongly 
against the theory that it is still to be regarded as an im- 
plied power ; the more especially when you take into consider- 
ation the circumstances that the employment of such money by 
the United States is attended with jiist the same evils, just the 
same inconvenience, just the same public danger, as if it were 
employed by the States. One of those dangers is the very 
temptation to make it a legal tender, which the framers of the 
Constitution destined to exclude. The argument of public 
exigency and public necessity may be urged by a State, althougli 
on a small scale, certainly with jnst the same force as it can be 
urged by the United States. 

Among the incidental points stated on my learned friend's 
brief is this : 

'' The power to issue bills or notes, and to make coin and 
regulate its value, gives to Congress the exclusive jurisdiction 
over the whole subject of the money or currency of the United 
States; and, when exercised, supersedes all State legislation 
hostile to it within the sphere of the legislation of Congress on 
these subjects." 

Now, as respects this asserted power of Congress over the 
whole currency of the whole country, we all know that between 
two political parties, which have divided this country within 
the last forty years, that has been the great bone of contention. 
Personally, I belonged, to the day of its extinction, to that 
party that has generally maintained that Congress had such a 
power; and one of the most distinguished statesmen of tliat 
party, who has been alluded to in this discussion, Mr. Webster, 
was accustomed to maintain it. I had the happiness, in early 
life, of being trained in some degree under his influences ; I 
also enjoyed the honor of his friendship while he lived, and it 
was my privilege to stand, with others, at that remarkable 
death-bed, which so impressed the world with the grandeur of 
his character. But I must confess that I never could derive 
from his argument on that subject sufficient grounds of convic- 
tion ; and that it has appeared to me heretofore, as it appears 
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to me now, that the public men of this State and of other 
States who maintained that Congress had no such general and 
exclusive power over the currency of the country — meaning by 
the currency o^ the country a paper circulation of every descrip- 
tion — stood on the true constitutional grounds. But that which, 
in such a discussion as this, is of much greater importance than 
the opinions of parties, or the opinions of statesmen, is the fact 
that the Supreme Court of tlie United States never placed the 
Bank of the United States on that doctrine. They never sanc- 
tioned the position that Congress had a general, universal con- 
trol over the currency of the country. They rested the consti- 
tutionality of the bank simply upon its being an instrument; 
necessary, convenient, and proper for tlie Government to use, 
in order to execute some of its powers. 

So, too, it has never been judicially determined that the 
currency issued by the State banks — that is, a convertible paper 
currency, convertible on demand into specie, and properly re- 
ceived by due regulation of law — came within the prohibition 
of bills of credit, or that it came within any prohibition whatso- 
ever that is embraced in the Constitution. And as — if it were 
so — if it stood on the same footing with bills of credit, then it 
would not be authorized by the States, for that would be an ex- 
ercise of power by the States which would invade the general 
control of Congress over the currency. It has never been so 
held ; although there is a general and floating, but in my 
judgment unfounded opinion, that Congress might, if it saw fit 
80 to do, stretch forth its hand and sweep all the State banks of 
issue out of existence, and assume the entire control of the 
paper currency. 1 deny that it has any such power. 

I have marked for consideration a great many other things 
on the points of my learned friend, but I pass them over be- 
cause it would be doing injustice to him not to give him all the 
time remaining. 

He says : 

" The notes and bills issued by the Government, and made a 
legal tender as well as coin, represent the sovereignty of the 
United States ; and in addition to the bills and notes, repre- 
sent all the wealth and resources of the country, which, under 
the taxing power, are subject to the legislation of Congress, 
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and liable to be applied to their redemp:jion, and constitute 
a pledge on the part of the sovereignty which they represent, 
that such weaithj and resources shall be so applied," 

Now, I do most distinctly maintain, that ther5 is no pledge 
whatsoever in respect of their redemption or payment. In the 
first place, it is a mere theory, that all the property of the 
country is pledged or liable to their redemption. In one sense, 
and in a most vague and general sense, you may say that 
a people, who are subject to taxation, can have all their 
property taken by their Government. Just carry that out, and 
suppose it to be practically applied, because that is the only 
way to test whether there is any value in it. Suppose, then, 
the nation to have converted all its available wealth, into the 
promissory notes of their Government, upon the theory that 
they are taxable, and mean to pay those notes. Does not 
everybody see that there is created a most enormous tempta- 
tion to turn about — as a means of avoiding that debt — and de- 
stroy that Government? And if you carry this theory out 
to its results and its ends, could there possibly be a more dan- 
gerous situation to be created for a people than that ? The 
whole available wealth of the country turned into tlie promis- 
sory notes of the Government ! Thus, upon the theory that 
everybody is liable to be taxed to pay those notes, where is 
there, among mankind, a nation that could resist such a tempta- 
tion! 

Unquestionably, we desire and mean to pay this debt. Un- 
questionably, we design to pay every dollar of it. And, what- 
ever others may think or affect to believe, /do not believe that 
there is a handful of men anywhere in the broad domain of 
these loyal States, who have any other desire than that this 
debt shall be paid. But I am putting a theory which is pro- 
pounded on thoiother side to a test ; and I may say, that if you 
proceed upon such a theory, and administer government upon 
it, and undertake to draw and go on to unlimited issues of 
paper under it, constitutional powere from it, you are drawing 
powers from a source that will inevitably lead you to destruc- 
tion. 

Besides, what is the value of this theory, that everybody is 
taxable to pay these legal tender notes, compared with absolute 
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certainty, through the process of law, that whatever paper is 
issued it, shall be convertible into gold 1 What is the Value of 
the theory of the taxing power, as the basis of such a currency, 
as compared with a currency that rests upon its convertibility 
into specie ? There is no comparison whatever between the 
two ; simply for the reason that the one rests on a theory which 
1)0 government can put into operation to an unlimited extent, 
and at the same time stand any reasonable chance of surviving; 
and the other is such that, under any circumstances, you have 
got a basis which the whole world will recognize as a basis of 
value. 

The last proposition of my learned friend upon which I shall 
take time to make any remark at all, is that : 

" The provisions of the Constitution of the State of New 
York, contained in sections V. and VL, of article VIIL, forbid- 
ding its Legislature to authorize the suspension of specie pay- 
ments as to bank notes, have no greater force or authority than 
any other law of the State ; and by the express provisions of 
section IL, of article VL, of the Constitution of the United 
States, must yield to the legislation of Congress, which is the 
supreme law of the land, anything in the constitution of any 
State to the contrary notwithstanding." 

This is plump, manly, and to the point. I accept the issue ; 
and I agree that, if the authority exists, to act directly upon 
the subject of what shall constitute a tender in the payment of 
debts, other than to make and issue regulated coin, then, as 
I said before, the banks of this State, all contracts, and all pe- 
cuniary obligations, and the Constitution of this, and of every 
other State in the Union, must fall beneath the " omnipotent 
power" which my learned friend claims for the Government of 
the United States. 
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Mr. K"oyes said — 

If tlie^ Court please : 1 know how difficult it will be to re- 
animate this case with the interest which it excited yesterday. 
And it is no less a matter of regret to me than it is to the 
Court, that I am compelled to speak at the close of a discussion 
which has been so thorough and so complete. 

More than twenty years ago, in this hall which is so full of 
judicial recollections and of professional traditions, I had thf/ 
honor, when a young man, to argue the question of the congii- 
tutionality of the general banking law. The sticklers for the 
old system were then as loud and emphatic in their predictions 
of disaster and ruin from the new system, as my learned and 
eloquent' friend is now in regard to disasters to the Constitu- 
tion from upholding the action of the general Government in 
question here. The decision, however, sustaining that law, was 
pronounced with only a single dissentient. And now, we have 
heard here encomiums upon that system, to prevent what is said 
will be its destruction, or its being impaired ; and it is con- 
ceded to be the best scheme for banking in the country, if not in 
the world. The actors in that professional contest have passed 
away, with only two exceptions. Sanford, and Spencer, and 
Kent, and Ogden, have been summoned from their spheres of 
activity and distinction here ; and only a venerable and distin- 
guished member of the bar, who has been here to-day, in 
addition to the one now addressing the Court, remains to tell 
anything of that contest. I predict from your Honors' deter* 
26 
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mination in this case, results as favorable, not only to the law, 
but to the Government of the United States, as those which 
flowed from that controversy ; judicially determined in view of 
the necessities of the public, under a Constitution which was 
deemed to prohibit it, and yet which demanded and justified 
the measure. If, therefore, my learned friend on the other side 
shall find this discussion terminating in a professional failure to 
himself, it will still have its compensations in the benefits con- 
feiTed upon his country. 

And I congratulate the Court that we have had the benefit of 
the long devotion which has been given to the origin and history 
of the Constitution of the United States by the learned gentle- 
man opposed to us ; who, having illustrated the annals of the 
bar in his own State, has come to add additional lustre to oui* 
own. And I congratulate you, moreover, that he has been 
enabled to present the argument in favor of the unconstitution- 
ality of these legal tender notes with an amount of experience 
and learning possessed by scarcely any other living man, and in 
a form so condensed and compact, that to my knowledge it can 
scarcely be equalled by any other man. In that respect there has 
been some advantage over the side which I represent. Our 
argument has been conducted by three gentlemen, and of course 
they have presented in different aspects the leading views con- 
cerning it ; and imder circumstances calculated to divide it over 
a larger surface, and to give it less force and directness. I am 
not without apprehension that a speech from me may not add 
to its unity or efficiency. 

I am glad that by the concessions made with such frankness^ 
by the learned counsel, the lines that divide us in this legal con- 
troversy are very much narrowed. I understand him to concede 
that the leading object of the Constitution of the United States 
was to establish a strong consolidated Government in jespect of 
all the powers granted to it, and essential to their proper and 
necessary execution ; and to create a nation with absolute rights 
of sovereignty, so far as related to those powers. There is, 
therefore, no material difference between us, upon the question 
of sovereignty in reference to the powers conferi'ed by the Con- 
stitution, with the limitations and restrictions expressly im- 
posed. 
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I shall, however, find it necessary, with your Honors' permis- 
sion, in order to confirm my views and to show the extent of the 
sovereignty which I contend for, to give upon that subject, the 
history of the Constitution in this respect, so far as we have it 
from the delegates, the accredited representatives of the State 
of New York in the convention which framed it. 

I shall not take up a great deal of time with this subject. 
But it is fundamental, and if I am right, as we pass on it will 
become apparent that the difficulties, which are suggested in 
this case, fall before this sovereignty, and the sphere of debate 
is wonderfully circumscribed. 

When Governor Randolph proposed in the Convention, his 
fundamental articles for a government of the United States, based 
upon a knowledge of and an intention to supply the imperfections 
of the old confederation ; which, as we all know, gave no power 
to Congress to operate directly upon the People, and which only 
operated through the States upon their legislatures by way of 
advice — ^recommending them to pass the laws they proposed, and 
having no power or capacity to adopt them themselves — ^when 
Governor Randolph introduced these articles, he confessed that 
they were not intended for a federal government, not for a 
mere confederacy of States ; but he contemplated a strong con- 
solidated union, in which the idea of States should be nearly an- 
nihilated. That was the Virginia plan. 

The New Jersey plan — its antagonist — was fur a weaker and 
a frailer government. But the Virginia plan succeeded. I need 
not go over the particular details, showing how it resulted in 
the Constitution of the United States. Mr, Madison took the 
same view of the subject as his colleague Governor Randolph. I 
have given a reference on my brief to the debates, proving this 
incontestibly, and content myself by citing Mr. Madison only. 
He said : 

" The character of such a government ought to secm'e, fiurst, 
against foreign invasion ; secondly, against dissensions between 
members of the Union, or seditions in particular 'States ; thirdly, 
to procure to the several States various blessings of which an 
isolated situation was incapable ; fourthly, it should be able to 
defend itself against encroachment; and fifthly, to be paramount 
to the State Constitutions." 
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My learned friend, in his investigations concerning this Con* 
stitution, which he understands so well, and which, I have no 
doubt, he desires to have preserved in all its original injegrity, 
said it was intended chiefly as a defence against foreign invasion, 
and against internal sedition. 

The delegates from New York, your Honors will remember, 
were Mr. Hamilton, Mr. Yates, and Mr. Lansing. The name 
of Hamilton alone is inscribed to the Constitution ; addinsr to 
his other great distinctions, that of standing alone for the State 
of New York in approving that instrument. The other, dele- 
gates from New York protested against the Virginia plan. They 
would not admit that they assented to, or had power to assent to 
such a consolidated government. 

Mr. Lansing moved to postpone the proposition in reference 
to its being a government of the United States, on the ground, 
that he was not authorized to accede to a system which would 
annihilate the State governments ; and the Virginia plan, he 
said, was declarative of such an intention. The committee to 
whom the matter was referred, reported on the 5th of July, 
1787, adopting in substance the Virginia plan, and Messrs. 
Yates and Lansing withdrew li'om the convention, and addressed 
a letter to the Governor of the State of New York — in eifect an 
appeal to the people against the Constitution — p:iving their rea- 
sons for so doing ; and they ?ay : 

" We therefore gave the principles of the Constitution, which 
has received the sanction of a majority of the convention, our 
decided and .unreserved dissent. But we must candidly confess 
that we should have been equally opposed to any system, how- 
ever modified, which had in object the (wxmlidation of the tfnited 
States into one Government,^'* 

1 have not time to refer to all the evidence upon this subject 
in detail, ample and ftdl as it is. Your Ilonore will find the cita- 
tions upon my brief. The examination will prove that the ob- 
ject clearly was to organize a consolidated government in respect 
of everything essential to create a»Nation out of what was before 
a simple confederacy; making the Government supreme in 
everything necessary to constitute a nation in respect of internal 
power, and intercourse with other nations ; leaving the States in 
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possession of so much of their original sovereignty as was not 
required to constitute the Nation, and as was not expressly, or 
by a just implication, delegated to the Government or Nation so 
organized. This was in substance declared to be the purpose of 
the convention, in its address, signed by the Father of his coun- 
try, in which the Constitution was submitted to the People for 
adoption. 

And the result is, that the first article of the Constitution con- 
fers, in elaborate detail, all powers essential to create such a 
sovereignty in respect of internal condition and of external 
force. All its legislative powers were in the Congress, the leg- 
islative department created by the Constitution ; that was the 
sole law-making power. All its judicial power was in its own 
judiciary. The confederation, so far as it operated upon the 
States, had no legislature ; and it had no judiciary. All the 
executive power of the new government was iji the President. 
The confederation had no president, — it could not exercise 
executive power for want of proper and competent agencies. 

And above all it had its own army, and its own navy ; it^ 
post-oflSce ; its power to borrow money, to levy taxes and imposts. 
It had the power to admit aliens to citizenship, and to make 
treaties witli foreign nations; from the exercise of both of which 
powers tlie States were carefully excluded. 

It had also tlie power, — which is always and only an attri- 
bute of sovereignty, — the power to declare the punishment of 
treason. And tlie definiti(jn of treason as t^iven in the Consti- 
tntion shows that this g)*eat sovereignty, independent in every 
respect of the States, and of the people of the States — so far as 
powers were delegated to it — was created by this great charter 
of government. It was defined to " consist only in levying 
war against them," the Nation — " the United States," " adher- 
ing to their enemies, giving them aid and comfort." So, that 
your Honors perceive, that any attempt to overthrow this gov- 
ernment, and substitute another in its place, was treason — the 
highest oifense that can be committed against a sovereign 
power ; and hence the Nation was to exist with the power and 
duty in its legislative, executive, and judicial branches, to sus 
tain this sovereignty, against which treason could be committed. 

Now, these are all the attributes of, and constitute an inde- 
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pendent nation ; a consolidated Government ; supreme in all 
things in regard to other nations ; supreme as to all minor sov- 
ereignties within it, though they delegated the power to create 
this sovereignty ; supreme in regard to those sovereignties in 
respect of everything constituting it a Nation ; to carry into 
effect the powers conferred upon it as a Nation, and to discharge 
all duties confided to it as a Nation. And, above all, to pre- 
serve and maintain its existence as a Nation, unimpaired by in- 
surrection and rebellion from within, or by foes from without. 

Now, if my learned friend agrees with me that this was tlie 
sort of sovereignty created, supreme, absolute in respect of 
these delegated powers, subject only to the restrictions in the 
Constitution, the argument of this case, in my judgment, is very 
nearly completed. 

No objection can be inp,de to the force of these propositions from 
the fact that this was a delegation of power in part by sovereign- 
ties themselves — the States. I deny that it was a delegation of 
power by sovereignties. I say that the true theory of the Con- 
stitution, is that it was a delegation of power by peoples, and not 
by sovereignties. That lias been a disputed point in political 
discussions, and I do not choose to debate it here. The Consti- 
tution was ratified by the People. It puiports to emanate from 
the People. The agency of the States in it was simply to sur- 
render a portion of their sovereign powers to the Government, 
the Nation, thus created ; the people composing those States 
consenting to receive that surrender and to unite with the States 
in conferring the relinquished powers upon and creating the 
General Government. If this be so, then I apply the doctrine 
so frankly conceded by my learned friend on the other side — that 
when the States surrendered a portion of their sovereignty, and 
when it was delegated with the assent of the people to the Gen- 
eral Government, that delegation was incapable of revocation 
and the union was perpetual. 

Mr. Curtis : Under the contract. 

Mr. No yes : Incapable of revocation, and perpetual under the 
contract ; incapable of being impaired by the people themselves, 
unless they changed it in pursuance of the contract ; and inca- 
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pable, above all things, of being impaired by the States them- 
selveSj in the exercise of their remaining sovereignty, acting in 
hostility to the Nation, to the creation of which they had assent- 
ed. This is my view, then, of the sovereignty of the United 
States ; this is my view of the Nation and its powers of sover- 
eignty. 

And now the question is, whether the Constitution, the fun- 
damental law of the great consolidated Nation thus created, is 
^o imperfect, feeble, and impotent an instrument as not to au- 
tliorize and demand the use of all proper and necessary means 
to maintain it, to perpetuate it, and with it to perpetuate the 
iSTational life ; whether it may not exercise, for this purpose, all the 
rights of sovereignty which the most absolute sovereign in the 
world may exercise to prolong the existence of the Nation over 
which he rules. Whether, in that respect, it may not prescribe 
and direct in reference to the currency of the country — a mattd* 
peculiarly belonging to the sovereign power, and in the Consti- 
tution, delegated in respect of creation and control, to the gen- 
eral Government, through the legislation of Congress ; or whe- 
ther this Government must perish forever because its founders 
had not sufficient wisdom or forecast to bestow upon it the 
powers and the duties of self-preservation. 

All the powers vested in the Government thus created are then 
necessarily sovereign, and they embrace all the means essential to 
the attainment of the ends of such powei's, and which are not pre- 
cluded by the restrictions and exceptions of the Constitution 
itself. Even if the Constitution was silent in that respect, if the 
eighth section of the first article did not appeal* in it, I think I 
might maintain that when a nation was created by sovereignties 
and people authorized to create it, it was at once endowed with 
a national life ; and was bound in duty, not only to those who 
conferred upon it existence, but to mankind, not to permit that 
national life to be destroyed ; and that it might use all the 
moans and agencies essential to prolong that life and to perpet- 
inite it, such as are usual in governments existing at the time of 
its creation, and one of those powers — the very power in ques- 
tion here — is the power to regulate the currency of the country, 
and to declare what shall be the medium of exchange for prop- 
erty. But our fathers were careful on this subject. They ex- 
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pressed what they intended in emphatic and clear language, and 
the enumeration of powers contained in that eighth section is 
as admirable as it is full. 

There is a set of theorists among us, and a set 'elsewhere, who 
practice upon the theory, as we all know to the sorrow, dismay 
and disaster of the country, that the national sovereignty thus 
created was dependant upon the will of those who aided in its 
creation — the States ; that it was a mere compact, dissoluble at 
pleasure. But I maintain, without dcsiij;'ning offense to any one, 
and certainly not designing to include my learned friend in that 
category, because he has over and over again in Lis work on 
the Constitution, avowed the contrary ;. I maintain that those 
theorists who insist that the sovereignty of the Nation thus cre- 
ated has not the power to declare what shall be the legal quality 
of the notes or bills which it authorizes to be issued, are com- 
posed chiefly of a class of persons who construe the Consti- 
tution of the United States in such a wav aB to make it a mere 
temporary compact entered into by the States ; and not by the 
People ; having in itself no elements of stability ; making no 
provision for the exercise of the means ol perpetuating the ex- 
istence of the nation — the sovereignty thus created — against do- 
mestic turbulence, insuiTcction or rebellion ; but dissoluble at 
the will of one or more of tlie States, which concurred in 
its formation, or which liave been subsequently admitted at 
their own request as members of the Union, who may at their 
pleasure, and without the consent, and against the will of tlie 
remaining States, secede from the Union. And the theory, in 
the one case, is sustained bv substantiallv the same arguments a< 
in the other. 

I shall not go so far back as to show that the seeds of this un- 
fortunate doctrine are loosely scattered in some of Mr. Jeffer- 
son's works. I shall not take the trouble of showing that Mr. 
Calhoun — sometimes regarded as the father of the doctrige- 



supposed that this Constitution was a mere rope of sand. I shall 
not take the trouble of showing that, in his discourse on govern- 
ment, he seeks to sap its foundations, and to combine and hurl 
these minor sovereignties against the great sovereignty of the 
ITation ; nor how sadly he has succeeded in his mad efforts. 
In order to save time, I shall come down to the annual mes* 



209 

sage of Mr. Buchanan — the last and the worst he ever wrote — 
in which that doctrine is distinctly avowed, and in which it is 
maintained by precisely the argument that is urged here. In 
his annual message of December 3d, 1860, after referring to the 
resignation of all the federal oflScers in South Carolina, and the 
utter inability of enforcing the laws of Congress in that State, 
and her anticipated withdrawal from the Union by secession, he 
says: 

" The question fairly stated is, has the Constitution delegated 
to Congress the power to coerce a State into submission which 
is attempting to withdraw, or has actually withdrawn from the 
Confederacy? * * * -jt * After much 

serious reflection, I have arrived at the conclusion that no such 
power has been delegated to Congress, or to any other depart- 
ment of the Federal Government. It is manifest, upon an 
inspection of the Constitution, that this is not among the spe- 
cific and enumerated powei^s granted to Congi'ess." 

Xot in the power to prevent insurrection! 

'* And it is equally apparent that its exercise is not neces- 
sary and proper to eaiTV into exerution anv of the other pow- 
ers." 

It is not necessary, he says, to maintain the life of the Govern- 
ment, and hence you cannot exercise that power. It is not ne- 
cessary, he contends, to defend the Government against domestic 
foes, clothing themselves with the sovereignties of the States, 
which the Constitution had suppressed for such purposes. It is 
not necessary for raising an army, and equipping a navy, to put 
down the States banded in rebellion against the sovereign, in 
part constituted by themselves, and he adds : 

" So far from this power having been delegated to Congress, 

it was expressly refused by the Convention which framed the 

Constitution. 

* * * -x- * 

It appears from the proceedings of that body, that on the 
31st of Mayj 1787, the clause ' authorizing an exertion of the 
force of the whole against a delinquent State,' came up for 
consideration. Mr. Madison opposed it in a brief but power- 

27 
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ful speech. ***** Upon his motion 
the clause was unanimously postponed, and was never, I be- 
lieve, again presented. Soon afterwards, he said, when inci- 
dentally adverting to the subject : ' Any government for the 
United States, formed on the supposed practicability of using 
force against the unconstitutional proceedings of the States, 
would prove as visionary and fallacious as tne government of 
Congress.' " 

And then he adds : 

" Without descending to particulars, it may be safely asserted 
that the power to make war against a State, is at variance 
with the whole spirit and intent of the Constitution." 

Now, is not that the whole argument here ? He says, in effect, 
it is not given in express words ; it was proposed to be given in 
express words, and the proposition was postponed, and hence 
the power does not exist. The argument here is — ^the power to 
issue bills of credit, is not given in express words; it was pro- 
posed in express words to authorize the issuing of bills of credit, 
and that proposition was postponed ; and hence the power does 
not exist. If the argument of that message is not identically 
the argument here, as well in regard to that matter as to the 
force and extent of the words " necessary and proper," then I 
am incapable of understanding a legal proposition. 

And this miserable absurdity — I speak it with due deference 
— overlooks the obvious intent and purpo^e of the Constitution 
to form a National Government, having the means within itself 
of maintaining its own existence against foreign or domestic 
foes ; everything essential in that respect being given by the 
Constitution, not only by intendment, in the creation of the 
sovereignty itself, but in plain words. 

The Coiu't will pardon me, while I group together in their 
natural order, the express powers given to constitute a govern- 
ment, as contained in the eighth section of the first article of the 
Constitution. 

It gives to Congress, created as its legislature, express power 
to define and punish piracies, felonies committed on the high 
seas, and offenses against the law of nations ; a power relating 
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chiefly to external matters, aliectiug the United States as a na- 
tion. It gives power to lay and collect taxes, duties, imports, 
and excises, to pay the debts and provide for the common de- 
fence and general welfare of the United States. It gives power 
to borrow money on the credit of the United States. It gives 
power to regulate commerce with foreign nations, and among 
the several States, and with the Indian tribes. To establish uni- 
form rules of naturalization. To coin money, and regulate the 
value thereof, and of foreign coin. To prevent co\mterfeiting 
the securities and current coin of the United States. To declare 
war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water. To raise and support ar- 
mies. To provide and maintain a navy. To make rules for the 
government and regulation of the land and naval forces of the 
United States. To prov^ide for calling forth the militia to ex- 
ecute the laws of the Union, suppress insurrections, and repel 
invasions — a direct power to operate upon the States, and the 
people of the States w^ho may be in insurrection. And then it 
creates an executive — The President — commander-in-chief of 
the aiiny and navy of the United States. 

And then in addition, and for greater caution, and to leave 
no doubt of the application of the general principle, that when 
a specific power is conferred all the means and incidents neces- 
sary to its proper execution are also conferred, the section closes 
with this emphatic grant : 

*' To make all laws which shall be necessary and proper for 
cariying into execution the foregoing powers, and all other 
powers vested by this Constitution in the Government of the 
United States, or in any department or officer thereof." 

Now, independently of this crowning provision, complete 
sovereign legislative power is conferred upon Congress in re- 
spect of all the subjects of legislation specifically enumerated 
and necessarily implied. That body, I submit, possesses an om- 
nipotence in those things equal to that possessed by the British 
Parliament ; especially if there be no express prohibition or re- 
striction upon its exercise. No prohibitions or restrictions are 
to be found in regard to any of those powers expressly conferred 
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in order to constitute and perpetuate the Nation. They are un- 
limited in every particular, and not only in themselves imply 
incidental powers, but all such powei'S are for greater safety also 
expressly conferred. * 

Now, I pause here to consider who is to be the judge of the 
extent of these powers; who is todetennine, primarily, whether 
a thing is necessary and proper under a specific power, or, 
whether it is necessary and proper to execute a specific power, 
in respect of which there may be a choice of modes and means, 
in a particular manner ? I answer : The supreme legislative 
power of the Nation — Congi'ess. They have an uncontrolled 
right of selection ; the presumption being that the selection will 
be made in good faith with reference to the public exigencies, 
and not for purposes of usui-pation. And unless it is plain and 
clear that there has been an assumption (jf power not delegated, 
there is no other department of the general (government, exec- 
utive or judicial, nor any department whatever, of a State Gov- 
ernment, which can sit in judgment upon and review the act of 
this supreme legislative power of the Nation, over the subject 
matter. If it be plainly unconstitutional, the judiciary may 
pronounce it invalid, but here the question of power to re\new 
ends. 

And the section in reference to the executive power of the 
President, is not unimportant in reference to this question. {See- 
fion one of article second of the Constitution,) By the second 
section of that article, the President is made the Commander-in- 
Chief of the Army and Navy of the United States, and of the 
militia of the several States, when called into the actual service 
of the United States ; and his oath /)f office — I beg attention of 
the Court to that great fact — the oath of office which was disre- 
garded in the message to which I have called your Honors' at- 
tention — his oath of office declares his duty to be to faithfully 
execute the office of President of the United States, and " to the 
best of his ability to preserve, protect, and defend the Constitu- 
tion of the United States." The legislative power is given to aid 
the executive in the discharge of this high duty, and both branches 
the Government would wantonly depart from and violate the 
most sacred obligations, if they refiised to adopt all measures 
necessary to protect, defend, and preserve the Constitution of 
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the United States, and they must do it — not for a portion of the 
people or the States that imited in the formation of the general 
fiovereignty— they must do it for the whole Union, and for every 
State ; they must protect its integrity and every inch of its soil, 
and of the soil of every State, bo that its flag may be honored 
and respected everywhere, in every poi"ti<ni of the eountiy that 
has once ado])ted the Constitution. 

This is, in substance, the view adopted by the Supreme Court 
of the United States, and I have done nothing but present it to 
your Honors in an imperfect way, and with something less 
than its orisdnal force. It was so held, bv the Court long: before 
the validity of the act creating the Bank of the Ihiited States 
was presented for its consideration, and hence is free from the 
partisan embarrassments that beset that question. The doctrine 
is announced in the case of the UnifefT Sfate,s \ . Fisher (2 
Cranch^ 358) decided in 1804. 

In that case, a law of Congress gave to certain debts due to 
the United States, the preference o^'er all other debts whether 
due to the States or individuals ; the act having been passed in 
the execution of tlie commercial and revenue power. It was 
claimed that the law was imconstitutional ; that the authority to 
pass such law was not expressly given to Congress by the Con- 
stitution ; that it was not incidental ; that it was not absolutely 
necessary in order to collect the debts due to the (xovernment 
that they should have a preference ; that there was a seeming 
injustice in giving them a preference, as against the States and 
individuals in the States, and especially in reference to the es- 
tates of decedents and assignees in insolvency. These arguments 
were all presented, and the very argument urged here, was also 
forcibly insisted upon. But Chief-Jitstice Ma/rshall threw them 
all to the winds. He says : 

'' In the case at hand, the preference claimed by the United 
States is not prohibited " 

Nor is anything prohibited for which we contend now. 



" but it has been truly said that under a Constitution 

conferring specific powers, the power contended for must be 
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granted, or it cannot be exercised. It is claimed under the 
authority to make all laws which shall be necessary and proper 
to carry into execution the powers vested by the Constitution in 
the Govei-nment of the United States, or in any department 
or officer thereof. In construing this clause it would be incor- 
rect, and would produce endless difficuUies, if the opinion 
should be maintained that no law was authorized which was 
not indispensably necessai'v to give effect to a specific po^ver,'' 

That is the argument now, overthrown by the Chief Just let* 
fifty years ago. 

"' Where various systems might be adopted for that purpose, 
it might be said with respect to each, that it was not nec»es.sary, 
because the end might be attained by other means.'- 

So here it is argued, other means might have been adopted. 
But the Chief Justkf' says : 

'' Congi'ess must possess the choice of meaujs, and must be 
empowered to use any means which are in fact conducive to 
the exercise of a power granted by the Constitution. The 
Government is to pay the debts of the Union, and must be 
authorized to use the means whicli appear to itself most eli- 
gible to effect that object.'' 

Apply that argument to this very case. Money must bf 
raised — the debts of the Union are to be paid. May not the 
Government use these legal tendei* notes to get money to pay \\\^ 
debts of the T^nion ? 

" It consequently has a right to make a remittance by bills oj' 
otherwise, and to take those precautions which will render the . 
transaction safe." 

It has been charged as the drawer of a bill ; as the acceptor 
of a bill ; charged in every way as other parties may be upon a 
bill of exchange. There are cases over and over again in the 
books upon that subject. 

" This claim of priority on the part of the United States, it 
has been said, will interfere with the right of the State sov- 
ereignty, respecting the dignity of debts, and will defeat the 
measures they have a rignt to adopt, to secure themselves 
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against delinquencies on the part of their own revenue oflSieers. 
But this is an objection to the Constitution itself. The mis- 
chief suggested, so far as it can really happen, is the necessary 
consequence of the supremacy of the laws of the United States 
on all subjects to which the legislative power of Congress ex- 
tends." 

The doctrines of that case were confirmed and reiterated in 
that of the Bank of the United States, and have been repeated 
over and over agaio since. Many of the authorities upon the 
subject are contained in my learned friend's brief, and I need 
not advert to them. That has been for more than a half a cen- 
tury the settled exposition of this Constitution creating this 
great sovereignty. And it has only been drawn in question by 
traitors to the Constitution, who meditated the overthrow of the 
government, by making it in theory too weak to protect itself. 
I have the authorities collated upon that subject, but have not 
time to trouble your Honors with them. 

It is no answer to these views to say that the tenth amend- 
ment to the Constitution seriously aftects the question. That 
amendment provides, that " the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.'' 
But it does not touch in the slightest degree, or intrench in 
any manner upon the delegated powders creating the nation, oi- 
upon tliat clause of the Constitution, Avliich confers all powers 
necessary and proper to carry intt effect the delegated powers. 
They remain in all their origmal strength and significance; and 
it is not in the power of a State, or of any sovereignty what- 
ever, or of any judicial tribunal, to impair those powers, because 
1 he Constitution declares they shall be supreme and absolute. 
They are expressly reserved out of and excepted from this amend- 
ment of the Constitution, which ensures their existence arid 
unlimited operation for every pui-pose of national sovereignty 
and pei'petual union. 

Indeed, this is declared to be so by the last article of the Con- 
stitution, with which your Honors are familiar; Avhich provides 
that the laws of Congress shall be the supreme law of the land, 
anything in the laws or constitution of any State to the con* 
trary notwithstanding. The State constitution — the funda- 



216 

mental law of the People as to the States — ^is obliged to give 
way to the Constitution of the United States in all matters in- 
volving the national life. 

Nor is this power in any way impaired by what took place in 
the constitutional convention concerning the emission of bills of 
credit. I propose to show presently, that althougli in the early 
stages of the Convention a particular clause was stricken out of 
the proposed Constitution ; yet when the perfected draft of the 
instrument came to be prepared, that power was re-inserted by 
Mr. Gouvemeur Morris, who had the principal agency in eras- 
ing that special provision. But for the present, I defer the con- 
sideration of that subject. 

Now I maintain that by the eighth section of the first article 
of the Constitution of the United States, in coimection with sec- 
tion one of article two, and article six — the one in regard to the 
executive power, and the other as to the supremacy of the laws 
passed under the national Constitution — complete sovereign 
legislative power in respect of all subjects of legislation specif- 
ically enumerated and neces^s^arily implied in the designated 
powers, is conferred upon Congress. I do not contend for any. 
range of powers beyond those specifically conferred, or neces- 
sarily implied in those which are conferred. I am asked if I am 
content to live under such a Constitution, with the powers 
claimed for it in that proposition. I answer, yes. I am not 
only content, but proud to live under it, and I hope to live 
under it, with its protection ^extended ov^er every inch of the 
national territory, until my dying day ; for it secures to me and 
to my children the blessings of liberty. And I repeat, that 
Congress possesses, in regard to those powers, an omnipotence 
equal to that which may be exercised by any supreme legisla- 
tive body, not excepting the English Parliament ; especially as 
there are no prohibitions or restrictions upon their exercise. Of 
course I must be understood, in the view now presented, as ad- 
mitting the extent and force of every prohibition and restriction 
expressly imposed upon the power of Congress, The pre- 
eminence I claim, is for those powers that are .really delegated, 
or necessary to the exercise of those that are delegated, and that 
relate also to the natibnal existence and perpetuity, and to those 
only. My next proposition, is that the mere creation by com- 
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petent authority of a government or nation, implies and imposes 
upon the legislative and executive departments constituted for 
it, the duty of preserving, protecting, and defending it — in 
other words, of continuing the national life of the government, 
xind the Constitution of the United States expressly makes this 
the duty of Congress, and of the President in the form of his 
official oath, as I have already stated to your Honors. 

My next proposition of my brief contains the enumeration of 
those powers, which I need not rc]ieat. I will, therefore, pro- 
ceed to my eighth proposition. 

And I will thank vour Honors to note in connection with it, 
the case of Evmu v. Eaton (I Peters^ C. C. ^.,333), an authority, 
for which I am indebted to the researches of one of the gentlemen 
to whom I adverted some time ago as liaving been engaged in 
the general banking law case. It is needless, however, to cite 
it, because it is not now contended that Congress may not pass 
a law impairing the obligation of contracts, incidentally if not 
directly. But it ic full upon that point, and contains the opinion 
of Judge Washington, holding that such laws may be passed by 
Congress in the exercise of its delegated powers. 

My eighth proposition i^^ that in the execution of those 
powers, and especially wlien their exercise is necessary for the 
defence or preservation of the Constitution, the perpetuation 
of the national life, and the integrity of the Union, Congress is 
authorized to issue bills or notes, in order to raise or borrow 
money on the credit of the United States, for the purpose of 
accomplishing these ends, and without which they could not bo 
accomplished ; and to declare what legal quality shall attach to 
the bills or notes thus issued, and M^hether they should be re- 
ceived for the public revenues, or in payment of, or as a tender 
for, private debts. 

Congress, in the exercise of its legislative discretion, was the 
sole judge as to the exigency which demanded the issuing of 
bills or notes ; and, whether so or not, the exigency necessarily 
compelled their being issued. 

I had prepared some observations upon this subject, to show 
what this great national exigency was. But I will not have 
time to trouble your Honors with them, and it is quite un* 
28 
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necessary, after the very ample detail given by my brother 
Pointer. 

In the next place, the power to issue bills or notes, or in 
other words, bills of credit, is forbidden to the States and not to 
Congress. The debates in the <3onvention which framed the 
Constitution of the United States, as they have been reported 
by Mr. Madison, have been referred to here. No doubt that is 
an authentic version of the whole matter as understood by Mr. 
Madison, and as compiled from notes taken by him at the time. 
But it is not conclusive. While it furnishes materials for ascer- 
taining the intention of the framers of the Constitution, it is not 
a sure guide ; and above all, it does not control. Chief Justice 
Marshall, speaking of the Fethralisf as being one of the best 
expositions of the Constitution and of the principles of govern- 
ment that the world has ever seen, says that it is not of absolute 
authority. And of cour&e this debate, while it may furnish as- 
sistance in determining the meaning of the Constitution, cannot 
contract its words or its spirit. 

As first proposed, the phrase stood in this form : '* to borrow 
money, and emit bills of credit." That was a power proposed 
to be given to the general government. It was not a part of the 
Virginia plan, as proposed bv (Tovemor Kandolph, but was in 
the draft of a Constitution as offered bv Charles Pincknev, of 
South Carolina. 

Mb. Curtis : Of the first draft if 

Mr. Notes : Yes, of the first draft. Meantime the language 
having been changed, it was proposed by Gouverneur Morris to 
strike out all the words after — " to borrow money ;" that is, to 
strike out the words as they then stood, " and emit bills on the 
credit of the United States." He said : " If the United States 
had credit, such bills would be unnecessary ; if they had not, 
unjust and useless." Then there was a debate upon the ques- 
tion whether they might not be made a tender, which some de- 
precated, and undoubtedly some members expressed their 
opinions that they ought not to be issued at all, and that they 
ought not, above all things, to be made a legal tender. That 
Mr. Morris did not intend to forbid their being issued is clear, 
for he said : " Striking out the words will leave room still foi* 
the Tiote^i of a respom^iUe minister, which will do all the good 
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without the mischief." These words were struck out, and the 
clause, " to borrow money," was agreed to. That is the way- 
it then stood. 

On the 8th of September, 1787, the articles of the (Constitu- 
tion, as agreed to, were committed to a committee to revise the 
style and arrange the articles which had been agreed to by the 
house. That committee consisted of Mr, Johnson, Mr. Hamil- 
ton, Mr. Gouverneur Morris, Mr. Madison, and Mr. King. And 
when they reported back the Constitution, the clause stood 
thus : '' To borrow money on the credit of tlie United States." 
Well, who did that i The history is that Mr. Moms did it. 
He knew that he could not pass it in the shape in which it 
stood originally, and he moved to strike it out, giving the brief 
reason for it already cited. But when he came to arrange the 
articles of the Constitution himself — the style and much of the 
language being his — he inserted the clause : " To borrow money 
on the credit of the United States," — obviously for the pur- 
pose of conferring the poM^er to issue bills on the faith of 
the Government, And the practice of the Government and 
judicial decisions since are harmonious, that it includes the 
power to issue treasury notes, and other certificates of debt, and 
to circulate them as money, and to permit them to be used as a 
circulating medium. I respectfully deny, therefore, that the 
words of the Constitution as adopted — those inserted by Mr. 
Gouverneur Morris — are to be taken as at all excluding the 
right of issuing treasury notes. 

Me. Curtis : Do you say that the practice of the Government 
has been to have these notes circulate as money ? 

Mr. Notes : Yes, sir. 

Mr. Curtis : When ? 

Mr. Koyes : In 1837 and subsequently they circulated as 
money in lai'ge transactions. 

Mr. Curtis : As bonds do now ? 

Mr. Xoyi;s : They circulated as money in large transactions. 
If they had been in small sums, they would have circulated as 
money in small transactions. They were not all the circulating 
medium of the country, but they constituted a part of it. ' I 
contend that we are to take these words in their plain and 
specific sense; and that they include the power to borrow 
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money, and to give any evidence of debt, or certificate, or 
treasury note, and to stamp upon it the quality which it shall 
possess as representing the debt of the United States. 

I ought to have called the attention of the court, in its proper 
place, to Mr. Gerry's observations in the convention in regard 
to the general plan of the proposed government, and to its being 
a consolidated one. He opposed the Constitution, and refused 
to sign it. His reasoning is, after naming several objections, 
that — * 

'' He could get over all tliese, if the rights of the citizens were 
not rendered insecure — -jirst^ by the general power of the 
Legislature to make what laws they may please to call ^ neces- 
sary and proper ;' secondly^ to raise armies, and money with- 
out limit ; thirdly^ to establish a tribunal without juries, 
which will be a star cluunber as to civil cases." 

Thus showing that it was understood that the powers of tlie 
Government thus created, were as genei'al, and the sovereignty 
as complete as I have contended for. 

]^ow, by bills or notes, or bills of credit, is meant a paper cur- 
rency, issued to circulate as money. And T refer your Honors, 
on this point, to ^tory on the Con.^t!tutio/), §1358, and Craig v. 
State of Missoun, (4 I\ters .S, (\ II,, 410, 432, 442.) 

In the next place, I say tliat the power to " coin money, emit 
bills of credit, or make anything but gold and silver coin a ten- 
der in payment of debts," is forbidden to the States ; while the 
power " to coin money, regulate tlu* value thereof, and of for- 
eign coin," is expressly eonferre<1 upon (/ongress, without any 
restriction. This is one of the highest attributes of sovereignty ; 
for at the common law, counterfeiting the coin of the realm was 
treason, and counterfeiting foreign coin to circulate within it. 
misprison of treason, because it coirupted the cuiTcncy. 

The power to issue bills, or notes, and to make coin and regu- 
late its value, gives to Congress the exclusive jurisdiction over 
the whole subject of the money or currency of the United States ; 
and, when exercised, supersedes all State legislation hostile to it, 
within the sphere of the legislation of Congress on those sub- 
jects. I mean, of course, within the delegated and necessary 
powers of Congress, in the view which I have presented. le- 
Bues by banks chartered by the States, are the chief, if not the 
only, exception. 
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For at least a century before the Constitution of the United 
States was adopted, Bank of England notes were treated in fact 
as currency, or money, and for all purposes, except as a legal 
tender, were so adjudged in law. 

The Bank of England was incorporated in 1694, The ad- 
herents of the Stuarts were then attempting to overthrow the 
Protestant government of England, and had secured the aid of 
France, whither James the Second, who had assisted at the tor- 
ture of the Covenantors in Scotland, before his ascension to the 
throne, and who sent Jeffries on his merciless "judicial cam- 
paign " afterwardt^, bad fled for protection from the justice of 
an indignant and betrayed people. England thus menaced with 
invasion, and with the destruction of all the liberty acquired by 
the revolution of 1688, created a bank, with power to issue bank 
notes, to reward the fidelity and patriotism of those who, in the 
time of lier ])ressing necessity, voluntarily advanced money 
to carry on a <lefensive war. Look at the simple title of that 
acft : 

"" An act fur granting to their majesties several chities upon 
the tonnage of ships and vessels, and upon beer, ale, and other 
liquors, for securing certain recompenses and advantages in the 
said act mentioned, to such persons as shall voluntarily ad- 
vance the sum of -fcl ,500,000 towards carrying on fhe war with 
France.'' 

Legal tender notes are not necessary, it is said, to carry on a 
war, and put down the greatest rebellion that the woi'ld has ever 
seen. And yet the Bank of England M^as ci'eated at this period 
— ^nearly two cent^iries ago — to enable the government to carry 
on a wai\ in part, by means of the bank notes of the Bank of 
England ! 

This precedent establishes the fact that a bank of issues, and 
the issues themselves^ that Is, a currency not consisting of gold 
or silver, or any other metal, is a proper means of carrying on a 
war, if not an absolute necessity. And this, when consisting of 
a currency not issued by, or obligatory upon the government 
that authorizes its circulation and use, nor redeemable by it ; but 
simply the issues of a corporation existing under its authority. 
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and by force of its sovereignty. That question of fact, then, is 
settled by this usage of the government of -England. 

And can it be doubted that Parliament, by the exercise of its 
legislative power, supreme almost in all things, under no re- 
straints of a written constitution, could have made these bank 
notes a legal tender in payment of all debts ? I will show, by 
and by, that they did it substantially afterwards — would it not 
have been just and proper that the patriotic men, who parted 
with their money to aid their country in the time of its distress, 
should be able to pay their own debts in the notes of the bank, 
and in the case of a grasping creditor refusing to take them, 
compelling him to do so ? AVould they have been as willing to 
advance monev to the Government, if thev knew that thev 
would still be obliged to pay their own debts in gold and silver, 
or would be unable to pay them at all, by the withdrawal oi' 
the precious metals from circulation, or by their inability to use 
those notes, this new currency, in obtaining it ? It is plain that 
such a quality attached to the bank notes, would liave operated 
in a most beneficial way to stimulate loans and replenish the ex- 
liausted exchequer of the realm. 

And it will be shown that the C'ongress of the United iStates, 
having equally unlimited legislative power in respect to raising 
and supporting fleets and armies, carrying on war, borrowing 
money on the credit of the nation, coining money and regulating 
its value, providing for calling forth the militia to execute the 
laws of the Union, suppress insurrection, and repel invasion, 
paying the debts of the Union, and doing all other things neces- 
sary and proper to provide for the common defense, and pro- 
mote the general welfare, can do substantially the same thing. 

In 1698, four years after the Bank of England was established, 
Lord Holt held at nisi prlus^ that trover would lie against 
the finder of a lost bank note, for he had no title ; but it would 
not lie against a purchaser, for it w%s money by reason of the 
cause of trade. {Anofi,, Sail', 125.) 

In 1758, Lord Mansfield said, in a similai* case, {MiUcv v. 
Rdce, 1 Burrow's H., p. 452.) 

" The whole fallacy of the argument turns upon comparing 
bank notes to what they do not resemble, and what they ought 
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not to be compared to, viz. : to goods, or to securities, or 
documents for debts. Now, they are not goods ; not securities ; 
xiot documents for debts, nor are so esteemed ; but are treated 
as money, as cash, in the ordinary course and transaction of 
l)usiness, by the general consent of mankind, which gives them 
the credit and currency of money to all intents and purposes. 
They are as much money as guineas themselves are, or any 
other current coin that is used in common payments, as money, 
or cash." 

Thirty years before the American revolution, this was the 
<loctrine of the English courts ; and it was the doctrine of the 
American courts that adopted the common law. This was tlie 
doctrine when the Constitution of the United States was accept- 
ed by the People. Such Avas the practice of this government 
during the revolution, which separated us from the mother coun- 
try ; the reason assigned for it being, that those who, during tht* 
>var for a national existence, demanded gold or silver in pay- 
ment of debts, " were enemies to the liberties of the United 
States," and tliey were made the subjects of criminal punish- 
ment. 

I refer to the journals of Congress, which your Honors will 
tind on page six of my brief; and this occurred some months 
before the declaration of independence. One of the resolutions, 
that of tlie 11th of Januarv, 1776, is in these words : 

"• Whereas, it appears to this Congress that evil-disposed per- 
sons, in order to defeat and obstruct the united colonies in de- 
fence of their just rights, have attempted to depreciate the 
bills of credit emitted by the authority of this Congress; 

" Hesolved^ therefore, that if any person shall hereafter be so 
lost to all virtue and regard for his countiy, as to refuse to re- 
ceive said bills in payment, or obstruct, or discourage the circu- 
1 ition thereof, and shall be duly convicted by the convention of 
tlie city, county, or district ; or in the case of appeal from their 
decision, by the assembly, convention, counsel, or committee of 
safety of the colony where he shall reside, such person shall be 
deemed, published, and treated as an enemy of his country, and 
l^recluded from all trade and intercourse with the inhabitants of 
these colonies." 

* 

In other words, he was banished like other tories. 
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This reference is made upon two grounds ; one to show the 
necessity of legal tender notes in carrying on a war ; and the 
other to show that those who seek to impair their usefulness are 
not friends to the Government and Constitution of the United 
States. 

They who now seek to turn everything to gold, profiting by 
the calamities of their country, for the unwortliy purpose of in- 
creasing their own wealth, and exaggerating those calamities, 
may find a lesson in what 'I have just lead. And they may find 
another lesson in ancient mythology ; they may tliere find a 
parallel and a warning. Midas, a(?cordiug to one legend, craved 
that all he touched might turn to gold. When hi^ wish -was 
granted, he found his verv food was turned into metal, and him- 
self on the point of starvation, in the midst of wealth. He 
prayed that the fatal gift might be reversed. He was bid to 
bathe in the waters of Pactolus ; and hence its golden sands. 
Another legend of this thirster after wealth is not less signif- 
icant. He alone ventured to disapprove of a decision, giving to 
the tones of Apollo's lyre the pre-euiinence over the reed-music 
of the God of Shepherds. And for the obtuseness of his ears 
he was visited with a punishment, which my classical friends 
will remember. The legend no where intimates that the deity 
who imposed that just punishment ever relented. 

The practice of the British government, for upwards of 
twenty years, during the wars which succeeded the French revo- 
lution of 1792, warrants the proposition for which we contend. 
Payments of gold and silver by the J^ank of England, and by 
the Bank of Ireland, were forbidden by the privy council. The 
prohibition was subsequently confirmed by Parliament, and 
never finally removed until 1823. Private parties were ex- 
empted from arrest who offered to pay in bank notes. They 
were made receivable on process, on distress, and other proceed- 
ings for rent. All suits upon notes against the banks w^ere 
stayed, the buying and selling of coin at a lugher rate than its 
denominational value was made a misdemeanor. And the sel- 
ling or the receiving of the notes at a less rate than par, except 
the legal discount, was also made a misdemeanor. 

Mb. Poeter : Will your Honors permit me to suggest that, 
In view of the public importance of this case, and the aid which 
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we feel Mb. Noyeb can give the Court in this investigation, 
either the session of to-day be extended, or he be allowed an 
hour on Monday, to conclude his argument. 

Mr. Notes : If the Court can find it convenient to sit until 
three o'clock, I think I shall be able to conclude by that time. 

Ch. J. Denio : We will take that course then — sit until three 
o'clock. 

Mr. Notes : I will endeavor to conclude by that time, and I 
think I can. I am obliged to my brother Porter for the sugges- 
tion, and shall remember it with gratitude. I have abridged my 
argument, and shall continue to abridge it, as much as possible. 
To resume. The first act passed by the British Parliament on 
the subject of the relation of bank notes to gold and silver, was 
in 1797. Your Honors will find this instructive in many partic- 
ulars. On the 2Gth of February, 1797, the Privy Council, on 
the representation of the Chancellor of the Exchequer, that from 
information he had received respecting the unusual de- 
mand for specie that had been made upon the metropolis, in 
consequence of ill-founded or exaggerated alarms in the country, 
he feared there might be reason to apprehend a want of a sufii- 
cient supply of cash to answer the exigencies of the public ser- 
vice, unless some measure was immediately taken. The Privy 
Counsel were of the unanimous opinion that it was indis- 
pensably necessary for the public service that the directors of the 
Bank of England should forbear issuing any cash in payment, 
until the sensQ of Parliament should be ascertained. This was 
because they were at war with France, and with a considerable 
part of Europe. Parliament accordingly confii'med and sanc- 
tioned the stoppage of specie payments by the Bank of England, 
and authorized it to continue the stoppage until its pleasure was 
subsequently declared. 

There are various provisions in that act, to which I need not 
refer particularly now. The bank might might pay out specie 
in fractional sums only. In the second section it was 
declared that the bank should not issue cash in payment of any 
, debt or demand whatsoever, except according to that act ; and if 
it was prosecuted, proceedings would be stayed upon application 
to the Court, provided it had offered its demand notes in pay- 
ment. In other words, as to claims against the bankj the act 
29 
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made its own notes a legal tender because it stayed all writs 
brought against it for not paying specie. We would express, in 
this country, what it did, in a verj- short phrase, but Mr. Can- 
ning, who shunned vulgar phrases, and never used any but the 
most dignified terms to express his meaning, would have said, 
it was " flagellating the autocrat of Hades at the roots of a de- 
capidated monarch of the forest" ; in other words, " whipping the 
devil round the stump." That was what it did. 

The provision about suits against the bank was this : 

" No action or suit shall be prosecuted against the governor 
and company of the Bank of England, during the continuance 
of the restriction hereby imposed on payments by the said 
governor and company in casn, to compel payments of any 
notes of the said governor and company, expressed to be pay- 
able on demand, or any note of the said governor and com- 
pany made payable otherwise than on demand, or of any sum 
of money whatsoever, by the said governor and company, 
wliich they shall be willing to ]^av in their notes, expressed to 
he ])aYable on demand." 

It was accordingly argued, in 1801, that this made Bank of 
England notes a legal tender, and the question came before the 
Courts in the case of Grighy v. OaJce^. (2 Bos, and Pidh^ 526.) 
Lord Alvanly said : 

" If you were at liberty to refer to our own private knowledge 
of the language that was held in Parliament while this aol 
was pending " 

Showing that we cannot here refer to the debates in the Con- 
vention that framed the Constitution of the United States, — 



"' ^no doubt could be entertained upon the subject. We 

know that it was very much canvassed by many persons at the 
time, whether or not the legislature ought to go the length of 
declaring bank notes a good legal tender. If, therefore, it had 
been intended by thelegislature so to make them, that intention 
would have been expressed in such clear terms that no ques- 
tion could have arisen on the subject," — 
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And tinding that it was not so expressed in plain wordb he 
holds that such a quality was not given to them, and adds : 

" With respect to individuals, it was not intended to prevent 
any creditor who should be so disposed, fi'om captiously de- 
manding a payment in money, though such a creditor is 
deprived of the benefit of arresting his debtor," — 

Then he concludes : 

*' Thank God few such creditors as the present plaintiff have 
been found since the passage of the act." 

1 regret that several have been found in America. These 
acts were continued from time to time down to 1811, and then 
it was made a misdemeanor to pay for or receive for gold coin 
more than the lawful denominational value of suph coin, whether 
in Bank of England notes, or in silver, or by any other means* 
It was also made a misdemeanor to receive or^pay out any of the 
notes of the Bank of England for less than the amount of lawful 
money expressed therein. So that it was a criminal offence to 
depreciate the Bank of England notes, and the third section 
made those notes a legal tender for rent upon distress in England, 
or poinding in Scotland ; commanded a return of the goods 
seized, and imposed all subsequent costs on the landlord who 
demanded specie. 

/These enactments were continued in 1812 ; the same provi- 
sions w^ere made in regard to distress or poinding for rent ; and the 
isame beneficent qualities was given to notes of the bank of Ire- 
land ; and in addition, the notes of both banks were made 
receivable in payment by all officers of courts, upon process 
and execution for debts, and such payments were declared good 
in law. 

These acts continued in force until after the downfall of Na- 
poleon. And then, on the 22d of June, 1816; gold and silver 
were declared to be the only legal tender in the payment of 
debts between private persons ; but the prohibition against selling 
gold was continued, and on the 22d of July, 1819, an act was 
passed, providing for the gradual return to specie payments by 
the Bank of England. It was to pay a portion in coin one year, 
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a larger portion the next year, and a still larger one the next 
year, and finally, the privilege of not paying its notes in coin, 
whenever demanded, was to end in 1823, but now the demand 
notes of the Bank of England are a legal tender for all sums 
above £5, bo long as the bank continues to redeem them in coin. 

This, then, is the system sanctioned by the English Parlia- 
ment, practically making bank notes a legal tender for the pur- 
pose of staying suits, preventing costs, stopping proceedings by 
distress, and prosecutions for rent ; making depreciation of bank 
notes a misdemeanor, and also making the appreciation of coin, 
by selling it at a premium, a misdemeanor ; and all this under the 
pressureof an exigency really inferior to that which existed when 
Congress declared United States Treasury notes a legal tender ; 
doing that directly and openly, which the Legislature of Great 
Britain did circuitously. 

The necessity, tlien, of having some currency beyond gold and 
silver coin in an emergency like the present, is established be- 
yond all question • we find it in the history of England from 
1694 ; we find it in the histoiy of the provincial Congress, and 
the Revolutionary war, and we find it in our own history, and in 
this terrible rebellion. The emergency creates the necessity. 
Necessity in the present cause, and under the Constitution, is 
not only the mother of invention, but the mother of duty. 
That duty w^as, in order to prevent the destruction of the public 
credit, and the destruction of private interest>', to provide a cur- 
rency which could be useful ; a currency other than gold ^nd 
silver ; for even the world did not posi^icss sufficient of the pre- 
cious metals, capable of circulation, to cany on a war like this. 

J say then that the notes and bills issued by the Government, 
and made a legal tender, as well as coin, represent the sove- 
reignty of the United States. And, in addition, the bills and 
notes represent all the wealth and resources of the countrj', 
which, under the taxing power, are subject to the legislation of 
Congress, and liable to be applied to their redemption, and con- 
stitute a pledge on the part of the sovereignty which they 
represent, that such wealth and resources shall be so applied. 

•Now, it is objected to this position, that there is no direct 
pledge to that effect in the bills themselves. I admit that there 
is no direct pledge, but the honor and good faith of the Govern- 
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ment are pledged, by the bare fact of issuing them. They are 
pledged in the Constitution which gives them the power to issue 
them, and to impose taxes to redeem them, and makes it the duty 
of Congress to redeem the pledge. It is to be presumed that this 
Government will redeem that pledge. It is a pledge much more 
sacred than the paltry pledge of stocks and mortgages, to re- 
deem the bank notes so much extolled by the gentlemen on the 
other side. The faith of the British Government is pledged to 
redeem its exchequer bills ; all its wealth is at the feet of t^ose 
exchequer bills for their redemption. And the* men entrusted 
with the Government of England, would deem it a reproach and 
a scandal if it should be t^uggested that In any emergency while 
that Government should continue, thev would fail to redeem that 
pledge by the annual imposition of taxej^. This Government, 
and the men who conduct it, and ('Ongress, are under obliga- 
tions equally sacred as to legal tender notes. 

To what have we arrived, when the highest judicial tribunal of 
the Empire State can be appealed to to treat such a pledge on 
the part of the national government as an airy nothing? This 
tribunal, representing the honor and dignity of our people, will 
reverence the pledge, and will sustain and cheer on the Govern- 
ment in this great controversy, and will believe that this sacred 
pledge will be redeemed. When it is redeemed, and when the 
principles of this Government are settled upon their just founda- 
tions, when our people have become more homogeneous, and the 
evils which have disturbed us shall have been rooted out, and 
the pestilent heresies which have sought to overthrow otir Con- 
stitution are extirpated, — we shall then have paid cheaply for a 
new and a higher national existence, — which I trust will last for 
ages, dispensing its benefits and securing liberty to every citizen 
of the republic. 

To resume. If Congress may reduce the standard of its gold 
and silver coin in its own discretion, (which is within its conceded 
powers,) no matter how low the standard may be, and as such 
coin embodies no pledge for its redemption at any value, but 
depends entirely upon its intrinsic worth. Congress may instead 
authorize the issue of bills and notes for specific sums, based upon 
the entire wealth of the country, and give them the same legal 
effect and operation as coin in the payment of debte. 
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So, if Congress can debase the value of the coin, it surely may 
increase that of the paper currency which it is authorized to 
issue, and which the necessity of the times requires, and without 
which the operations of the government in the defense of the 
Constitution and the Union cannot be carried on. Congress^ 
having the choice of the means of attaining the end of caiTying 
on the government, and preserving and perpetuating the Con- 
t?titution and the Union, possesricd absolute power as to the 
choice of such means. And an/ means which were adopted 
by it, conducive to that end, as these unquestionably were, 
are within the direct exercise of the powei's ex])ressly granted to 
it by the Constitution. Congress alone is the judge of the neces- 
sity, and of the means by which it shall be met. 

I beg leave here to call your Honors' attention to the argu- 
ment of mv learned brother to show that the difference between 
t/ 

us upon this point is, after all, very slight. He says : '' He ad- 
mits that the measure must have an obviows relation as a means 
to the exercise of some specific power of the Consstitution as an 
end." Agreed — .some obvious i*elation. " It must not be forbid- 
den by any particular provision of the Constitution." Agreed. 
'' It must not be immoral, or contrary to the ends of political 
society." This is a phrase of Mr. Hamilton in his general def- 
inition of sovereignty, in Ins report on the constitutionality of 
the Bank of the United States, and is added by way of restric- 
tion. I do not assent to it. I think any legislative body has 
the pmoer to pass a law which is immoral, and that Congress 
may do so in the exercise of its concedc^d powers. 

Mr. Curtis : That is a quotation. 

Mr. ISToYEs : Then, we agree upon the first two propositions. 
The learned Counsel also says : " It was the opinion of Hamil- 
ton that if these positive and negative qualities are found in 
any measure of Congress, it is constitutional, whether it is more 
or less necessary, in the sense of utility." The argument is then 
elaborated by the learned gentleman, and it comes down to this— 
" The consequence of this argument, therefore, shows that it 
will not do to depart from the direct relation of the means to 
the end of a constitutional power. You cannot adopt a circuit- 
ous, remote, and indirect relation — " It must be obvious. 
"Who is to judge whether it is obvious or not ? The judiciary or 
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Congress ? My learned friend calls on your Honors to judge — 

" You cannot adopt a circuitous, remote, and indirect relation, 
and by means of it transfer property from one man to another, 
for the sake of sustaining the market value of an instrument, 
which Congress has occasion to create and use for public pur- 
poses." 

Why not, if the transfer is only indirectly the consequence 
of a constitutional exercise of the legislative power of Con- 
gress ? Again lie says : 

" Whatever the particular power may be that is to be exe- 
cuted, the exercise of that power is limited to things which 
relate directly to the objects of that power." 

Theoretically, perhaps that may be so. But who is to judge 
whether the exercise of that power relates directly to the objects 
of the power ? Further on in his argument he says : 

" This cuiTency may be a lit and convenient medium in 
wliich to pay tlie debts of the government. But when, for the 
>ake of sustaining this paper, a creditor is compelled to surren- 
der a portion of liis debt to the man who owes it, by reason of 
an actual depreciation of this medium, the power to pay the 
<lebts of tlie (tovernment is plainly transcended." 

With great respect, J must say that begs the question. Pay- 
ing in a legal tender note takes nothing directly from the 
creditor. It h conceded that it does not impair the obligation 
* of the contract ; it has no direct relation to any such purpose or 
end. ' It is a different kind of security, which may be more or 
less valuable, but has no direct operation upon the creditors 
property or upon the contract. 

The whole argument then comes to this : this law is to be re- * 
}Hidiated and held for naught, because it is not the most direct 
method for sustaining the currency, and because Congress might 
l^:ive adopted other and more direct means ; and because, also, 
it i indirect effect is, to enable a man to pay his debts in some- 
tliing which at the time does not happen to be as good as coin. 
In other words, the indirect results of a law are held to be suf- 
ficient to overthrow the law as imconstitutional. 

Xow, the indirect results of a law producing injury to real 
^-tate, do not justify a claim for damages undei* that clause of 
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the Constitution, which declares that private property shall not 
be taken for public use, without just compensation. Take the 
instance of a street cut by the side of a man's house, so that his 
walls tumble down, or the earth which maintains his door- 
yard slides away. That furnishes no ground for compensation, 
for it is the indirect effect of a law which under the Constitu- 
tion was lawfully passed. Yet here the assumed indirect effect 
of this law is to be placed as a barrier to the law itself, con- 
trary to the general principle, so long and well settled. 

The whole of the argument of my learned friend is this : he 
maintains that when there is only some indirect relation of the 
means employed to the end to be attained, that it is not a proper 
exercise of legislative power under the Constitution, and the 
law is invalid. That I deny. Congress alone is to determine that 
question ; and when it has determined it, it is the duty of the 
judicial branch of the government to submit to the wisdom of 
Congress. I might elaborate this view, but I have not time, 
and I will proceed to call the attention of the Court to Mr. Jef- 
ferson's view of it, simply a.^ to the exercise of a power by 
Congress. 

In his report as Secretary of State, us to the constitutionality 
of the law organizing the Bank of the United States, after con- 
cluding that Congress could not create a bank, he said : 
{Memoirs, d^^., of Jefferson h/ liandolplu vol. 4, p. 527) 

*' It must be added, liowever, that unless the President's 
mind, on a view of everything which is urged for and against 
the bill, is tolerably clear that it is unauthorized by the Consti- 
tution ; if the pro and the eon hang so even as to balance his 
judgment, a just respect for the wisdom of the legislature would 
naturally decide the balance in favor of their opinion. It is 
chiefly in cases where they are clearly misled by error, ambition 
or interest that the Constitution has placed a check in the 
negative of the President.'' 

President Washington, satisfied by the arguments of Mr. 
Hamilton, and other members of his cabinet, perhaps acting in 
some degree upon this opinion of Mr. Jefferson, signed that act 
of Congress, and it became a law. 

I pass over my ninth proposition, that by the Constitution of 
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the United States the States are forbidden to pass laws impair- 
ing the obligation of contracts, while there is no such restric- 
tion upon Congress. That is conceded, and need not he dis- 
cussed. 

I then say that the act autiioriziug.the issue of bills and notes, 
and making them a legal tender, does not impair the obligation 
of contracts, or in any way affect the validity of contracts en- 
tered into before its passage. It leaves them in all their original 
force, and simply provides new and additional means for their 
performance at a time when, in the judgment of Congress, act- 
ing within the scope of its legitimate powers, perfonnance by a 
payment in coin would not only be detrimental to the public in- 
terests, but subversive of the Union, and in most instances im- 
possible. 

To debase the value of coin, and make it a legal tender in the 
payment of debts, while it would not impair the obligation of 
contracts, would be more injurious to the creditor's interest than 
the issue of bills and notes upon the credit of the Government, 
and based upon its wealth, than that of compelling the accept- 
ance of a debased metallic currency, having no value in itself, 
in discharge of debts. Congress, in its discretion, had the 
choice between two evils (if they are such), and its determina- 
tion is conclusive, not only as to the necessity, but as to the ex- 
pedients which it adopt ed to meet the emergency. 

The power to make laws which have a retrospective oper^ 
ation, is not forbidden to Congress, except in regard to crimes ; 
nor to the States themselves, in their appropriate spheres of leg- 
islation, except as to crimes, and so far as they impair the obli* 
gation of contracts ; and hence, Congress may pass laws of that 
description in the exercise of the powers conferred by the Con- 
stitution of the United States. The act in question is retro- 
spective by its express language, making the bills or notes a law- 
ful tender for debts, without discrimination ; which, of course, 
means all debts that have accrued, or are due and payable. In- 
deed, its language is more strictly applicable to debts already 
contracted, than to those which should be thereafter contract- 
ed. I notice that his Honor Judge Ingrdham^ places his 
opinion entirely upon the case of Banks v. QuackerJmsh^ which 
30 
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was a divided decision and of no authority, besides being inap- 
plicable to this case. 

My next proposition, which embraces all that I have to say 
upon the validity of this act, is, that the legislation of Congress 
upon the subject of coin, or money, or cuiTency, does not con- 
stitute a part of, or become embodied in contracts made after its 
adoption. And I refer your Honors, on this point, to the very 
lucid opinion of the Chief JiiMiee^ in the ease of Mm^fie v. Goulds 
(1 Kernan^ 281.) He says : 

" It is admitted that a contract may be virtually impaired by 
a law, which without acting directly upon its terms, destroys the 
remedy, or so embarrasses it, that the rights of the creditor un- 
der the legal remedies existing when the contract was made, are 
sub^stantisuly defeated." 

Chancellor Kent, when a Justice of tlie Supreme Court, 
furnished a definition of the ^jrinciple, as precise, perhaps, as the 
subject is capable of After stating that the Constitution could 
not have an eye to the details of legal remedies, he declared that 
the provisions in question were not violated 

" So long as contracts were submitted, without legislative in- 
terference, to the ordinary and regular course of justice, and the 
existing remedies were preserved in substance and with integ- 
rity. Every alteration in the course of legal proceedings, affects 
to a greater or less extent, the efficacy of the machinery for the 
collection of debts. The creditor's action for an existing debt, 
may be rendered more or less speedy, stringent, and effective, 
without raising any question uncfer this provision of the Consti- 
tution." 

And tlien he enumerates laws exempting the person of the debt- 
or from imprisonment for a prior debt, statutes of limitation, and 
abolition of distress for rent, as some of the instances where the 
obligation of the contract is not impaired. So statutes regula- 
ting the transfer of property, Qr the kind of currency in which 
exchanges shall be made, or contracts performed, or those fixing 
the standard of coin, have no direct operation upon the con- 
tracts themselves, nor do they impair their force or obligation. 
Nor do they form any part of a contract as made between two 
parties. If so, then all such statutes, as they are passed, from 
dav to day, are crystallized into the contracts made during their 
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existence, and we are to interpret one contract by one set of 
laws, and another contract by another set of laws, as those laws 
exist from time to time. If this be so, then the power of Con- 
gress would be suspended as to all existing contracts, until they 
have been performed ; so that it could not reduce the standard 
of gold coin, as it existed at the making of a particular contract, 
and make such new coin a legal tender in payment of a prece- 
dent debt. If the kind of money, or currency, existing by law 
at the time a contract is made, becomes a part of it, then if 
Congress cannot pass a law impairing the obligation of contracts, 
the value of coin must remain unchanged, so far as it relates to 
such contracts. But the true rule is, that every law which en- 
ters into the consideration of a party who makes a contract, may 
be affected by subsequent legislation, provided it does not im- 
pair the obligation of the contract ; that is, does not impair 
'some portion of the contract in respect of its binding efficacy, 
and does not destroy the ordinary legal remedies for enforcing it. 
Now, a few words more, and I shall dismiss this case, regret- 
ting that I have not had time to present the latter part of my 
argument, especially, in a more deliberate and satisfactory man- 
ner. It has been said that the Constitution of the State of New 
York is to be overthrown, if these legal tender notes are made 
receivable in redemption of the issues of the banks of the State ; 
inasmuch as it provides that the Legislature shall not have power 
to pass any law sanctioning the suspension of specie payments, by 
any person or corporation issuing bank notes, and shall require 
ample security for the redemption of the same in sjpecie. My 
answer to the objection is, that in that respect the power con- 
tained in the Constitution is unexecuted. There is no law, and 
has been no law, declaring that these bank issues shall be re- 
deemed in specie, and hence the Constitution has no force. This 
was decided in Groves v. SlaughUr (15 Peters^ 449), by the Su- 
preme Court of the United States. This grant of power, there- 
fore, not having been acted upon, although it may be mandatory 
in form, slumbers in the Constitution, and does not execute it- 
self. I think, moreover, that the question is not raised by this 
case as agi-eed upon between the Superintendent of the Bank- 
ing Department and the relators, but I do not choose to put my 
argument upon this technical point* 
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There has, however, been legislation upon this subject under 
the Constitution. If your Honors will refer to the statute laws 
of New York for 1851, chapter 203, section 4, you will find 
that the general banking law of 1838 was altered after the adop- 
tion of the Constitution of 1846, designedly retaining the pro- 
vision that the notes of the banks of this State might be re- 
deemed in " the lawful money of the United States ;" showing 
an intention on the part of the legislature not to adopt the lan- 
guage of the Constitution *' in specie," or " in gold and silver," 
but leaving the provision for redemption as it stood before. So 
that, in my view, the legislature have spoken upon this subject, 
and have said that it is not expedient to enforce the provisions 
of the Constitution of this State, and that any legislation 
by Congress relating to the subject of the currency, and 
declaring what shall be lawful money of the United States, — 
shall, under our Constitution and laws, be sufficient to redeem 
the notes issued by our own banks. 

It was said, too, that this national interference with the cur- 
leney will be destructive of tlie rights of the States in relation 
to the control of their omhi creations — the banks. But I deny 
the conclusion. 1 do not see how there can be any thing destruc- 
tive of State control witliin Constitutional limits. If the regu- 
lation of the currency is given to Congress by the Constitution, 
then it must be controlled for the banks as well as for indi- 
viduals, and even for the States themselves. There are no ex- 
ceptions to the sphere of its operation, and none can be implied. 
I do not see how the efficiency of the State banks will be im- 
paired — they are simply furnished with an additional currency. 
But if, as artificial pei*sons, they are to suffer in common 
with other and real persons, I do not see why they should 
not bear the common burdens as well as ourselves. Those 
who own them are individuals, and are interested in the 
prosperity and perpetuity of the institutions and Constitu- 
tion of the country, and must suffer with the rest. If there be 
any indirect consequence of that sort impairing the power of the 
State over its banks, or affecting the banks themselves, I answer 
in the language of Chief Justice M^^shall — ^it is the result of the 
supremacy of the Constitution of the United States ; it is an 
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objection to the Constitution itself; and no tribunal on earth is 
authorized to listen to such an objection. 

At the last session of Congress a law was passed " to provide 
ways and means for the support of the Government," the seventh 
section of which required State banks to make returns of their 
circulation, and taxed their issues two per cent, per annum. This 
law finds its warrant chiefly in the taxing power, and proceeds 
upon the ground that these institutions ought to contribute of 
their means to aid the government in the present exigency,, as 
well as individuals. It is a direct interference with the creations 
of the State, and is unconstitutional, if the argument on the 
other side is sound. But I dismiss the topic. 

There is no danger of a collision between the State and 
national sovereignties, half as alarming as that now in progress 
with that armed power which has plunged us into a cruel war 
and an unprecedented contest for national life. These legisla- 
tive measures were necessaiy to the destruction of that power, 
and I trust this Court will patriotically aid in its dethronement, 
so far as the sustaining of this law will tend to such a consumma- 
tion. But there is no danger of encroachment on the part of the 
(xeneral Govemnient. Xone whatever. The cry about State 
rights and governmental encroachments is got up for a purpose — 
for the purpose of weakening the General Government, and 
paralyzing its efforts to subdue the rebellion. What is our 
history upon this subject ? During a period of upwards of three- 
quarters of a centuiy in which tlie Constitution has existed, only 
one law of Congress has received the condemnation of the 
Supreme Court ; and that was the insignificant law giving to 
that tril>unal the right to issue a mandamus against public 
officers. {MarhvA^ v. Madison, 1 CrmicKs jff., 137.) While on 
the contrary the encroachments on the part of the States have 
been numerous and flagi'ant. Tlic greatest encroachment of the 
States is now inflicting its vengeance upon us and the Constitu- 
tion* we love and venerate, and we are bound to resist it with all 
our might, and with all the might of the EepubKc. Hundreds 
of State laws have been declared unconstitutional, and the 
States have submitted, save in a few instances in that quarter 
from which our present disasters proceed. 
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One of my learned associates reminds me that the Dred Soott 
decision declared the Missouri Compromise unconstitutional. I 
had forgotten that for the moment. A decision, which entei*ed 
so much into the domain of mere party politics as never to be 
deemed juridical, and which went forth without reverence, 
and returned without respect, ought to be forgotten by every 
American who loves his country and values her judiciary. 

New York, if the law now in question does interfere with 
lier rights of sovereignty, will submit, as she always has sub- 
mitted, to the decision of the Courts of Justice. New York is 
a patriotic and law-abiding State. No matter who may be in 
her Executive chair, the people of the State of New York never 
will peiinit any unpatriotic sentiment to prevail, or to have do- 
minion within her borders, by state authority. She is true to the 
Constitution and the Union, and will remain so forever. 

When her insolvent law of 1811 was declared to be unconsti- 
tutional by the Supreme Court of the United States in 1819, she 
quietly submitted. When her laws making exclusive grants to 
Fitch and Fulton and Livingston, for the employment of steam 
in navigation, commencing in 1787 and ending in 1811 — pro- 
nounced constitutional by her highet?t tribunals, unanimously — 
when 12 years had elapsed after they had been thus sustained 
without their being questioned by the Federal judiciary — when 
that Federal judiciary oAcrturned tho^e grants in 1824, gi'eatly 
to the chagrin and niortification of the people of the State of 
New York, — she patiently submitted : finding her compensa- 
tions is obedience to law and an enlarged commerce. 

Let me revert here for a moment to the argument in that case. 
In closing the discussion against the validity of those laws, one 
of the counsel — with something of Southern aiTOgance, — an 
arrogance of w^hich we have often been the victims, — thought 
himself at libertv to address the Chief Justice of the Court in 
this fashion ; 

" Sir : if you do not interpose your friendly hand, and extir- 
pate the seeds of anarchy, which New York has sown, you 
will have civil war.'' 

Yes, sirs, the North never could do anything contrary to the 
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will of the Southern people without a civil war being threatened. 
He proceeded : 

" The war of legislation which has already commenced, will, 
according to the usual courBe, become a war of blows. Your 
country will be shaken with civil strife. Your republican in- 
stitutions will perish in the conflict. Your Constitution will 
fail. The last hope of nationsi will be i^ono.'* 

Such was the language of the Attorney-General of the 
United States in the highest tribunal of the nation ! New 
York raises now no such threatening voice. They who repre- 
sent her predict no such evils. They are authorized to predict 
no such evils. They are, indeed, fulfilled by the operation 
of other causes, for which New York is in no way accountable, 
by those who were ever ready for revolt and disunion, and who 
now raise the cry that the Government is powerless to protect 
itself, and ask your Honors solemnly to adjudge it. ISTew York 
submitted reverently and obediently, as she always will, to the 
decrees of the high judicial tribunal created by the Constitution 
for the arbitrament of governmental questions ; even at the 
expense of cherished opinions and principles, deemed almost 
fundamental in her policy. 

And especially will she acquiesce, not only without regret, but 
with satisfaction, wheu an unexecuted provision of her Consti- 
tution — neither venerable for its age, nor overmuch estimated 
for its wisdom — vields to the supremacv of the Constitution and 
laws of the United States, and to the welfare, safety and per- 
petuity of the Union. 
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